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Jl-p I'opan Koescku
Peoosen npogecop, /lekan na Ilpasnuom gpaxyrmem ,,Jycmunujan Ipsu “
Ynueepszumem ,, Ce. Kupun u Memoouj“, Penybnuxa Makeoonuja

3AEJKHN CO 3BAMHTEPECUPAHA CTPAHA BO CITOPEJBEHOTO "
MAKEJOHCKOTO KOMITAHUCKO ITPABO

Ancmpaxkm: Bo  cBojatampe3eHTaldja  HAcllOBeHa  Kako  ,,3JeIKH  CO
3aMHTEpPECUpPaHa CTpaHa BO CIOPEAOCHOTO W BO MAaKEIOHCKOTO KOMIIAHHCKO
mpaBo“ aBTOpOT, Tpod. aA-p l'opan KoeBcku, maBa mpaBHa W aHAIM3a Ha
MOIIMPOKUTE TOJUTUKUA TOBP3aHU CO 3ICJIIKUTE MOMery TProBCKO APYLITBO U
HEKOja CO HEro IoBp3aHa CTpaHa. 3ICJIKUTE CO 3auHTepecupana crpana (,,33C*) ce
MHOTry BooOmuacHH BO cBeTtoT. Ce mocraByBa guiaeMara gamu 33C Tpeba ga ce
cMeTaaT 3a KOPUCHU W e(HUKacCHU BO MOMAJpPINKA HAa JEIOBHOTO paboTeme Ha
oJlpe/ieHa KOMITaHW]a U CO Hea MOBp3aHM JIMLA WK, MaK, Tpeda /1a ce riiefaaT Kako
37I0ynoTpeOyBayKy, INTETHU W KOH(MIUKTHU 3ACJIKH KoM OapaaT MOceOHO
ypelyBamwe, Haa30p U KoHTposia. Toa ypenyBameBO CHOPEAOEHOTO MPAaBO MOXKE
7a ce jaBU Kakoex ante (IpeKy HUBHO IPETXOJHO OOCIOICHYBAmkEe U 0J00pYyBame
O]l CTpaHa Ha HE3aMHTEPECUPAHH JUPEKTOPH W/WIW OJf MHO3MHCTBOTO Ha
MaJIMHCKUTE HE3aMHTEPECUPAHU aKIMOHEPU) WIIH, TMaK, KaKO ex pOoSIKOHTpPOJA
MpeKy moceOHu cyncku u Apyru mnocranku. Cemak, aBTOpoTr, cmeTa neka 33C
moao0po € fa OGuaaT COOABETHO ,,MEHAIUPAHU " OTKOJIKY Ja cea prioriza0paHeTH.
Paznukute Bo cropendeHoTo mpaBo BO Bpcka co 33C 3aBucaT MPBEHCTBEHO O
KOHKpETHaTa aKIMOHEpPCKa CTPYKTypa (AucrHep3upaHa WM KOHILIEHTPUPAHA BO
MOTOJIEMH AKIIMOHEPCKU OJIOKOBU), HO M OJ HUCTOPUCKUOT, MOJIUTUYKUOT H
COLIMOEKOHOMCKHOT pa3B0Oj Ha OJpe/ieHa HallMOHAaJIHa eKoHoMmHja. BakHocTa Ha
33C ce riena u nNpeKy UHTEPECOT 3a nMoJo0pyBame Ha EY nerucnatuBara Bo Bpcka
CO aKIMOHEPCKHOT aKTHBU3aM, Mel'y IPyroTo, U Bo morieq Ha TpetMaHoT Ha 33C.
33C ce UHTEepeCHU U BO KOHTEKCT Ha MAKEIOHCKOTO MPABO Ha JAPYIITBA, OCOOEHO
MpeKy HUBHATa CHOpeAOEHa aHalu3a cO CyAMPOT Ha HMHTEPECH, IMOBP3aHUTE
ApyLITBAa U NPOOMBAKETO HA BEJIOT HAa MPaBHOTO JUIE, KAKO M BO IIOIVIEN Ha
MO>KHHTE MIPABIH 3a NOJ00pYyBame Ha HallMOHAJIHATA PETYJaTOPHA paMKa.

Kﬂy‘ll-lu 360[)08”.‘ 3ACJIKH, TProBCKO AOPYIITBO, 3aMHTCPCCHpPAHAa CTpaHa,
KOMITaHUCKO IIpaBoO.



Goran Koevski, Ph.D.
Full Professor, Dean of the Faculty of Law “lustinianus Primus”
University “Ss. Cyril and Methodius”, Republic of Macedonia

RELATED PARTY TRANSACTIONS IN COMPARATIVE
AND MACEDONIAN COMPANY LAW

Abstract: In his presentation titled as "Related Party Transactions in Comparative
and Macedonian Company Law" the author Professor Goran Koevski Ph.D.
provides a legal and policy analysis of transactions between a company and one of
its “related parties.” Related party transactions (“RPTs”) are so common around
the world. Should RPTs be treated as beneficial and efficient propping business
transactions or as an abusive, conflicting, self-interest tunneling instruments
requiring specific regulation? This regulation in comparative legal drafting appears
both asex antescreening (disclosure, prior approval by disinterested directors
and/or majority oftheminority disinterested shareholders) and asex post litigation.
However, the author supports the position that RPTs should be rather properly
managed than a priori prohibited. The differences in comparative law towards
RPTs depend mainly on shareholder structure (dispersed or block holding), but
partly on path dependent historical, political and socioeconomic national
developments. The proposals for improvement of EU legislation concerning
shareholders’ activism in context ofRPTs should be taken in consideration too.
Finally, the current Macedonian national legal framework related to RPTs, conflict
of interest, groups of companies and piercing the corporate vail should be analyzed

in more detail in order possible ways for its improvement to be detected and
drafted.

Key words: transactions, company, related party, company law.
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XAPMOHM3AIINJATA HA 3AKOHOT 3A YIIPABHU CIIOPOBHA
CO 3AKOHOT 3A OIIIITA YITIPABHA ITIOCTAIIKA U EBPOIICKHUTE
CTAHIAPIU, TMJIEMHU U IEPCIIEKTUBU

Ancmpakm:He3aBucHOTO # TI0oceOHO ympaBHO CyACTBO Bo PemyOnuka
MakenoHuja COTJIaCHO KPUTEPUYMHTE Ha €BPOIICKO- KOHTHHEHTAJTHHOT CHUCTEM
Kako moce0Ha CO 3aKOH ypeJieHa yNpaBHO CYJCKa MOCTanKa v moceOeH yIpaBeH
Cyl KOj K€ OJulydyBa BO YIPaBHUTE CIIOPOBM TIOCTOM BEKe eaHa JEIeHH]a.
IIperxoano, mo 2006 rongunaa kora Bo PemyoOnrka Makenonuja ce joHece moceOeH
3aKkoH 3a yIpaBHH CHOPOBH BO PemyOnmka MakenoHHja er3ucTHpalie MEIOBHUT
KOHIIETIT KaJie Ha/JISKEH 3a peliaBamke Ha yIpaBHUTE CIOpoBH Oerie BpxoBHUOT
cyn Ha PenyGmmka MakenoHuja Kako Cyn oJl pefoBHa HamiekHOCcT. OCHOBHATA
uieja U 1eN Ha YIPaBHOTO CYJCTBO Oellle KOHTpOJa HaJ 3aKOHUTOCTa Ha
KOHKPETHUTE, KOHCYHHU YINPaBHU aKTH O]l CTPaHAa Ha HE3aBHCEH CYJICKH OpraH.
HNmeno, ma ce 3amrutaT (GU3MYKUTE W TPABHUTE JWNA O apOUTPEpPHO W
HE3aKOHHUTO pPalbOTEeHEe Ha OpraHUTE Ha yIpaBaTa, Kora BO YIIpaBHA IOCTaIlKa
O/UTy4yBaaT 3a HHUBHHUTE TIpaBa, o0OBpcku u wuHerpecu. CriencTBeHo Ha
HABEJICHOTOTO, KAKO OCHOBHA IIeJT HA HAIIETO UCTPAXYBAE € aBamke OJITOBOP HA
MpaIiamkeTo ajdyd U Ha KO HAYWH yIPaBHTO CYJCTBO ja OCTBapyBa CBOjaTa yJjiora
Ha YyBap Ha 3aKOHUTOCTA Ha YIPABHHUTE aKTH, OJJHOCHO JIa C€ YTBP/JAT MPECUKUTE U
HEJIOCTICTHOCTUTE CO KOU C€ COOuyBa YTPAaBHUOT CY]l IIPU OCTBapyBame Ha OBaa
cBoja yznora. Kako 3HauajHu mpaiama KOu ce HaJIOBp3yBaaT Ha MOCTaBEeHATa 1€l U
KOM MMaaT HEMOCPEIHO BJIWjaHHE BP3 OCTBApyBame HA MCTaTa C€ IMOCTaByBaatr
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OJTHOCOT momerly YTIpaBHHUOT CyJl 1 OPraHUTE Ha yIpaBaTa Kako Ty)KE€Ha CTpaHa BO
YIPAaBHUOT CIOp, W CEPUKACHOTO W e(MEKTUBHOTO OCTBapyBamke HA YIPaBHO
CyJCKaTa 3alliTUTa 3a CTPAHKUTE KOM INTO OapaaT OCTBapyBamke HAa HEKOE CBOC
NPaBO M KOM CE€ T0jaByBaaT KaKO TYXKUTEN BO YNPaBHHUOT criop. OAroBOpoT Ha
OBHE JIBE Tpalllaba BO TEKOT HA MCTPAKYBAMmHETO Ke To JoOueMe Mpel ce MPeKy
aHallM3a Ha €MITMPMCKHUTE IOJATOIM OJ] JOCETAIIHOTO pabdoTemhe Ha YIPaBHUOT
cyn. MiMeHo, 0BOj OATrOBOp € KpyIMaJieH 3a Ja MOXE J1a ja TIOTBPIMME M HallaTa
M0jIOBHA XHWIIOTE3a, KOja Ce COCTOM BO TOa JeKa YTMPaBHUOT CyI BO CBOETO
paboTeme ce coodyBa cO OpOjHU HEMOJICEIHOCTH M MPEUYKU MPHU OCTBApyBamhe Ha
CBOjaTa OCHOBHA (DyHKIIMja, a KOW BIWjaaT Ha JIOCICAHOTO MMILICMCHTUPAHE HA
MPaBHUTE HOPMH, HO M BO OCTBAapPYBaWmETO Ha CPECKTHBHA U ePUKACHA YIPABHO
cyncka 3amrtuTa. Tyka mpen ce OW TMm HOTHpalie HW3BPIIYBAKHETO HA CYACKHUTE
IPECyid, JO0CTaBYBAETO HA CIKMCH OJ1 CTPaHa Ha TY)>KCHHUOT OpPTaH, OJIIy4yBambeTo
BO CIIOp Ha IOJIHA JYPHCIUKIU]a, OAPKYBAKETO HA YCHA PACIpaBa, CyJICHETO BO
pa3yMeH POK U IBOCTETIEHOCTa BO YIPABHO-CY/ICKATa TOCTAIKA.

[ToceOeH akIeHT BO TPYAOT aBTOPUTE CTaBaaT HA MoTpebdaTa 01 U3MEHU BO
3aKkOHOT 3a YINpaBHH CIIOPOBH, KoM OW Tpebajgo Ja oJaT BO Hacoka Ha
yCOTJIaCYyBamkETO HA OBOj 3aKOH CO 3aKOHOT 3a OIINTaTa yNpaBHA IMOCTalKa |
JocienHaTa TpUMEHa Ha wWieHoT 6 on EBporckaTta KOHBEHIMja 32 YOBEKOBH
cimobomn um mpaBa. MiMeHo, Oga ce ocTBapar mpamamaTa 3a MpOIINpPYBame Ha
NpEeaIMETOT Ha OJIy4YyBamke Ha YTPaBHUOT CyJ, BOCIIOCTaBYBame€ Ha YCHaTa
pacrmpaBa Kako MpaBUJIO BO YIPaBHO-CYJCKaTa MOCTANKa U ACTATHOTO YpPEeIyBarbe
Ha BTOPOCTEICHATA YIIPABHO-CYICKA 3aIlTUTA.

Knyunu 360poeu: ynpaBeH CroOp, YIpaBHU aKTH, HA4YeJlO Ha 3aKOHHOCT, IMOJIHA
JYPUCAMKIIH]a, YCHA pacTpaBa.
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HARMONIZATION OF THE LAW ON ADMINISTRATIVE DISPUTES
WITH THE LAW ON GENERAL ADMINISTRATIVE PROCEDURE AND
EUROPEAN STANDARDS, DILEMMAS AND PERSPECTIVES

Abstract: Independent and special administrative justice in the Republic of
Macedonia in accordance with the criteria of European-continental system has
existed for ten years. This means that the administrative court proceedings in the
RM is regulated by special laws and that there is a special Administrative court
which decides in administrative disputes. Previously, until 2006 whwn the
Republic of Macedonia adopted a new law on administrative dispute, there is a
mixed concept, when the competent court for administrative disputes was the
Supreme Court of the Republic of Macedonia, as a court of general jurisdiction.
The basic idea and goal of the administrative judiciary is the legality of the
individual, final administrative acts by an independent judicial
authority. Specifically for the protection of individuals and legal entities against
arbitrary and illegal actions of state bodies of administration, when the public
authorities in administrative procedure decide on their rights, obligations and
inetrests. Consequently, the main goal of our research is to answer the question of
whether and how the administrative judiciary performs its role as guardian of the
legality of administrative acts and to identify obstacles and inconsistencies faced
by the Administrative Court in performing this role. As important issues related
with this aim, and which have a direct impact on the achievement of adequate
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judicial control is set, the relationship between the court and the administrative
authority as a defendant party in administrative proceedings, as well as efficient
and effective exercise of administrative-judicial protection for persons who wish to
exercise some of their rights and appearing as a plaintiff in an administrative
dispute.

The answer to these questions in the course of research will primarily be
obtained through analysis of empirical data from the previous work of the
Administrative Court. In fact, the answer is important to be able to confirm our
initial hypothesis, which is that the Administrative Court in its work faces many
inconsistencies and obstacles in achieving its primary function, which affects the
uniform application of legal norms, but also achieving effective and efficient
administrative and judicial protection. Above all this regards the enforcement of
judicial verdicts, delivering the documents by the public authority, the decision in a
dispute of full jurisdiction, maintaining the oral hearing, a trial within a reasonable
time and two-instance administrative judiciary. The author suggest of a special
character of the independent and impartial administrative justice, which could be
achieved through the implementation of adequate legal norms governing the choice
and responsibility of judges. Special emphasis in the work of the authors placed on
the need for changes in the Law on Administrative Disputes, which should go in
the direction of harmonization of laws with the new Law on Administrative
Procedure of 2015 and the consistent application of Article 6 of the European
Convention on Human Rights and Freedoms. Namely to open questions about the
enlargement of the items would decide the Administrative Court, the incorporating
oral hearings as a rule in the administrative proceedings and the detailed planning
of the second instance administrative court protection.

Key words: administrative dispute, administrative acts, the principle of legality,
full jurisdiction dispute , judicial independence.
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KAKO SE U HRVATSKOJ ,,LEGALNO“ KRSI PRAVO VLASNISTVA —
POVLASTENI, NAJPOVLASTENIJI I OBESPRAVLJENI

SaZetak: Pravo na vlasniS§tvo jedno je od temeljnih ljudskih prava. Ono je
predvideno ¢lankom 17. Europske povelje o temeljnim pravima, potom 1 ¢lanom
1., Protokola br. 3. Europske konvencije o zastiti ljudskih prava i temeljnih
sloboda. Osim navedenog, €ini se relevantnim naglasiti da je u Hrvatskoj, clankom
48. Ustava RH, pravo vlasniStva svrstano u ustavnu kategoriju.

Navedeno potvrduje da se Hrvatska kao drzava cClanica EU, ali i kao moderna
proeuropska drzava, barem deklaratorno obvezala i opredijelila na poStivanje
najvisih standarda zastite ljudskih prava.

Medutim, ovo deklaratorno opredjeljenje, praksa cesto pobija. U Hrvatskoj je u
posljednjih nekoliko godina donesen Citav niz zakona Cije su odredbe sa stajaliSta
zaStite pravavlasni§tva u najmanju ruku dvojbene. ,,Kap koja je prelila ¢asu“ je
donoSenje tzv. Lex Agrokora ili Zakona o postupku izvanredne uprave u
trgovackim drusStvima od sistemskog znacaja. Navedeni je zakon eklatantan dokaz
da u Hrvatskoj postoje povlasteni, oni najpovlasteniji i obespravljeni. Pod izlikom
javnog 1 opceg interesa kr$i se pravo vlasniStva Sirokog sloja poduzetnika, ¢ija
vlasnicka prava, kao da ne postoje.

Slijedom navedenog, u radu ¢e se analizirati odredbe veceg broja hrvatskih
propisa, novijeg datuma, kojima se u privilegirani vlasnic¢ki polozaj stavlja jednu
kategorije poduzetnika, a pri tome se u potpunosti vlasnicki obespravljuje brojne

zbog Cega njihova vlasnicka prava, izgleda, vrijede manje.
Kljucne rijeci: pravo vlasniStva, Europska konvencija o zastiti ljudskih prava 1

temeljnih sloboda, predstecajni postupak, Zakon o postupku izvanredne uprave u
trgovackim drustviam od sistemskog znacaja.
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“LEGAL“ BREACH OF PROPERTY RIGHTS IN CROATIA —
PRIVILEGED, MORE PRIVILEGED
AND UNDERPRIVILEGED

Abstract: Property right is one of basic human rights. It is recognized by article 17.
of the European Charter of Human Rights as well as by the article 1, Protocol No.
3 of the European Convention for the protection of human rights and fundamental
freedoms. Besides that, it seems relevant to emphasize that property right is in
Croatia protected by the article 48. of the Constitution of Republic of Croatia.

That confirms that Croatia is, as an EU member state but also as proeuropean
country, dedicated to protection of the highest human rights standards and values.
However, this declaratory commitment often does not work in practice. In last few
years Croatian Parliament adopted several pieces of legislation which are, explored
from position of protection of property rights, at least doubtful. Such is in
particular, so called Lex Agrokor or the Law on extraordinary management in
companies of particular interest for Republic of Croatia. It is a typical example of
the law which makes distinction between privileged, less privileged and
unprivileged creditors. It evidently breaks the propriety rights of broad range of
creditors for the sake of “public interest” and one or several privileged creditors.

In that sense, paper will explore number of Croatian laws, enacted recently, which
favour one group of creditors versus others, usually those who are not in close
relationship with governing structures or who are “not big enough”, because of
what, their property rights, worth less.

Key words: property rights, European Convention for the protection of human

rights and fundamental freedom, pre-bankruptcy procedure, Law on extraordinary
management in companies of particular interest for Republic of Croatia.
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M-p Mapjan Koyescku
Homap, Penybauxa Makeoonuja

HOTAPCKMU IIVIATEH HAJIOTI'

Ancmpakm: HOTapcKHOT IIaTeH HAJIOr € HOB HHCTUTYT BO MAaKEIOHCKOTO
3aKOHOJIABCTBO, KOj CE€ BOBEJEC CO 3aKOHOT 3a HOTAapHjaTOT JIOHECEH BO MeECeIl
ampuin 2016 romuna (Cn. BecHuk Ha PM 6p, 7216 u 142/16). OBOj MHCTUTYT
3armo4yHa co npumeHa oj 1 janyapu 2017 roauHa, Kako M3BOpPHA HAJIEKHOCT Ha
HOTApOT ypeqieHa co 3aKOHOT 32 HOTApH]aToT.

[Ipen 3amoyHyBameTO CO MPUMEHA Ha OBOj HOB MHCTUTYT, HOTAPOT IMOCTAITyBalle
BO JIBOjHA yJIOTa W TOA KaKO TOBEPEHWK Ha CYJOT BO JOBEPEHHUTE H3BPIIHH
pEeIMETH W M3BOPHO IO MPEJIO3UTE 32 JOHECYBambe Ha PEIICHHE 3a JI03BOJIA 32
M3BPIIYBakEe BP3 OCHOBA HA BEPOJIOCTOjHA HMCIIPaBa MOJAHECEHH OJ JOBEPUTEIUTE
IMPEKTHO Kaj HOTapoT. HaumHOT Ha mocTamyBame BO OBHE ciaydau Oerie ypeaeH
CO M3MEHHTE U JIOTOJIHYyBamaTa Ha 3aKoHOT 3a u3BpiryBame (Cin. Becunk nHa PM
op. 83/09), xoj ce mpumenysarie ox 1 jymu 2011 roauHa.

bunejku cranyBa 300p 3a U3BOpHA HAJUIEKHOCT Ha HOTApOT IMPHU MOCTAITYBaHETO
BO OBaa IOCTAIKa, JOTHYHO W IETHCXOMHO Oerie oBaa MaTepHja Ja ce ypedau BO
3aKOHOT 3a HOTapHjaToOT, Kajae ke Ouje ypeaeHa IEeJOKylHara IOoCTamnKa 3a
pUMEHa Ha OBOj HOB MHCTUTYT. Toa ce HampaBu cO HOBHOT 3aKOH 32 HOTApHjaToT,
KO] BO moceOHa riaBa TW pa3paboTyBa M ypeAyBa HAYMHOT M YCIOBUTE 3a
M3JaBakbe Ha HOTAPCKHU IUIATEH HAJIOT, a TMOCEOHOCOAp)KMHATA Ha TPEIIOTOT 3a
U3/1aBalkhb¢ Ha PEIICHHE 3a HOTAPCKU IUIATEH HAJOr, OCHOBOT 3a W3/laBame Ha
pElIeHNe 32 HOTAPCKU IUIATEH HAJIOT, MPUTOBOPOT MPOTHUB PEIICHUETO, TOTBpaTa
3a MPaBOCWITHOCT ¥ M3BPITHOCT W HEj3WHO YKUHYBame, popmara U ColpKhHATa HA
PEIICHUETO 32 HOTAPCKU TUIATEH HAJIOT U HAYMHOT Ha JIOCTaBa Ha MUCMEHA.

Knyunu 360poeu: HOTap, HOTAPCKU IUIATEH HAJIOT, PELICHUE, IeYaT U MOTIINC Ha
aJIBOKAT, IPUTOBOP, KJay3yJia Ha IIPAaBOCUIHOCT U U3BPIIHOCT, JOCTABA.
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Marjan Kocevski, LL.M
Notary Public, Republic of Macedonia

NOTARIAL PAYMENT ORDER

Abstract: The notarial payment order is a new legal instrument in Macedonian
legislation that was introduced through the Notary Law in April 2016 (Official
Gazette of RM no. 72/16 and 142/16). This instrument started its application as of
1 January 2017 as a primary competence of the notary enshrined in the Notary
Law.

Prior to the introduction of this new instrument, the notary was acting in a dual role
— both as a trustee of the court in cases of enforcement entrusted thereto, and acting
directly upon motions to issue a decision to enforce on the basis of a reliable
document submitted by the creditors to the notary. The action in these cases had
been regulated with the amendments to the Law on Enforcement (Official Gazette
of RM no. 83/09), which was in force as of 1 July 2011.

Since the issue under consideration is the primary competence of the notary in such
actions, it was logical and effective to have this subject matter regulated in the
Notary Law which would be the home to the entire procedure on the application of
this new legal instrument. The foregoing was done with the new Notary Law
which has committed a whole chapter on issues related to the terms and conditions
for the issuance of a notarial payment order, in particular the grounds for the
issuance of the notarial payment order decision, the grounds to appeal the decision
and its procedure, the enforceability note and its annulment, the form and content
of the notarial payment order decision, and the manner of delivering case files.

Key words: notary, notary payment order, decision, lawyer’s stamp and signature,
appeal, enforceability clause, delivery.
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I-p Kamepuna lllankosa Koyescka
Joyenm na Ilpasuuom paxynmem ,,Jycmunujan Ilpeu
Yuuesepsumem ,, Ce. Kupun u Memoouj “, Penyonuxa Maxeoonuja

EKOHOMCKA AHAJIN3A HA IIPECYJIUTE HA EBPOIICKHOT CY [
3A HOBEKOBMU ITPABA KOU CE OJJHECYBAAT
HA PEITIYBJIMKA MAKEJIOHUJA

Ancmpaxm: EQexTynpameTo Ha 3alITUTATa HA YOBEKOBHUTE MpaBa MPEABUICHHA BO
EBpornckara koHBEHIM]a 32 YOBEKOBU IIpaBa M OCHOBHU ciio0oau oA 1950 roaunHa
MpEeTCTaByBa Mpej] c€ MpaBHa, HO U IMBIIIM3AIIMCKA MTpuaoouBKa. EBporickuor cya
32 YOBEKOBM IpaBa € HOCEYKAa MHCTHUTYIMja HAa OBOj CHUCTEM, KajJe BO KpajHa
WHCTaHI[a C€ rapaHTHpa 3allTUTa Ha MpaBaTa U CIO00JUTE HAa MHAMBHIyaTa BO
OJIHOC Ha Jp>KaBUTE — IOTOBOpHHU cTpaHu Ha KoHBeH1MjaTa.

Bkynuuor 0poj Ha mnpecyau oA EBpONCKHMOT cyJ Ha YOBEKOBU IIpaBa KOHM C€
onHecyBaaT Ha PenmyOmumka MakenoHdja BO MEpUOJOT 0OJ partuduKaiujaTa Ha
Kongenmjara 1o 2016 roguna nzHecyBa BkynHo 133. Hajromemuot gen o oBue
Mpecyau ce OJIHeCyBaaT Ha MOBpela Ha wieHOT 6 on EBporickata koHBeHIMja 3a
YOBEKOBUTE IIpaBa, KOHKPETHO 3a TMOBpeJa Ha MPAaBOTO Ha MpaBUYHA CYJICKA
nocranka. lypu 118 on oBue mpecyau HaoraaT HajMallKy €IHA TOBpeda Ha
Kongeniyjara, oqHoCHO BO 89 mpOLIEHTH 01 BKYITHUOT OpOj Ha MPECYIu Ha CYJIOT
Bo Crpa3byp kou ce oaHecyBaar Ha PemyOnmka MakenoHuja € KOHCTaTHpaHa
MOBpeJla Ha HEKOoe MpaBo 3aTuTeHo co KonBenuujara.

Cemnak, mpaBopa3laBalbeTO HE € OeCIUIaTHO M Cco3JaBa HH3a JUPEKTHU U
MHAUPEKTHU Tpououu. Kako mpumep 3a IUpPEKTEH TPOILIOK MOXAaT Jia ce U3ABOjatT
TUPEKTHUTE WU3/IaTOIM KOU Tpeba Ja Ouaar MOKPHEHH O]l CTpaHa Ha OJrOBOpHATa
Ip>kaBa Bo ciiydaj kora CynoT yTBpAyBa Jeka MMa MoBpe/a Ha HEeKOoe OJ1 IpaBara
3amtuTeHu co Konsennujata. Bo oBaa kaTeropuja Ha TpOIIOIM CE€ €BHJIEHTUpAAT
W3/IBOjyBamaTa 3a HCIUIaTa Ha HEMaTepHjaliHa IIITeTa, TPOIIOINH U HAJOMECTOIH
MOBP3aHU CO CyJIcKaTa MoCTanka, 0aHKapCKH MPOBU3WHU, KAMATH, OCTAaHATH TAKCH U
ap. TpyaoT uma 3a uen ga ra NpoleHr €KOHOMCKUTE e(PEeKTH Of MpecyauTe Ha
EBponckuort cya 3a 4oBekoBHU NpaBa npoTuB PemyOnanka MakegoHuja BO IEPUOIOT
on 1997 no 2016 romuna. Ananuzarta Tv omndaka CUTE MPECyIu JOCTAIHU Ha
HUDOC 6a3ata co nogaTolu.

Knyunu 360posu: EBporicky CyJl 32 YOBEKOBH MPaBa; Mpecy/ia; TPOIIOIH.
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Katerina Shapkova Kocevska, PhD
Assistant professor, Faculty of Law “lustinianus Primus”
University Ss. Cyril and Methodius”, Republic of Macedonia

ECONOMIC ANALYSIS OF JUDGMENTS OF THE EUROPEAN COURT
OF HUMAN RIGHTS RELATING TO
REPUBLIC OF MACEDONIA

Abstract: The realization of the protection of the human rights stipulated in the
European Convention on Human Rights and Fundamental Freedoms from 1950 is
above all legal and civilizational achievement. The European Court of Human
Rights is leading institution in this system where the protection of the rights and
freedoms of the individual is guaranteed in relation to the countries — contracting
parties of the Convention.

The total number of judgments rendered by the European Court of Human Rights
concerning Republic of Macedonia in the period since the ratification of the
Convention until 2016 is 133. The majority of these judgments are related to
violation of the article 6 of the Convention, specifically the right to a fair trial. In
118 of these judgments, the Courts founded at least one violation of the
Convention, respectively in 89% of all judgments concerning Macedonia the Court
founded violation of the specific rights protected by the Convention.

However, the administration of justice by the Court is not free of charge and
generates different direct and indirect costs. An example of a direct cost are the
direct expenses that should be paid by the concerning contracting state in cases
where the Court founded violation of the rights protected by the Convention. This
category of costs includes payment of the non-pecuniary damages, costs and
expenses concerning the legal procedures, bank fees, interest rates and other fees.
This articles aims to assess the economic effects of the judgments of the European
Court of Human Rights concerning Macedonia in the period from 1997 to 2016.
The analysis will comprise all judgments available at the HUDOC data base.

Key words: European Court of Human Rights, judgments, costs.
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/l-p Anexcanopa I pyescka /[paxynescku

Bounpeoen npogecop, Ilpasen chaxynmem ,,Jycmunujan Ipsu “
Yuusepsumem ,, Ce. Kupun u Memoouj “, Penyoauxa Maxedonuja
Joy. 0-p boban Mucocku

loyenm, Ilpasen paxyrmem ,,Jycmunujan Ipeu “
Yuusepzumem ,, Ce. Kupun u Memoouj “

lloy. 0-p /lusna Hnux /[umocku

Hoyenm, Ilpasen gpaxynmem ,,Jycmunujan Ipeu “
Ynueepsumem ,, Ce. Kupun u Memoouj “

(HE) MOYUTYBAKETO HA MEI'YHAPOJHUTE CTPAHJIAPJIU
3A ITIOCTAITYBAIBE CO IPUTBOPEHMTE JIMIIA
BO PEITYBJIUKA MAKEJOHUJA

Ancmpaxm: Nmvajku v npensua, Hencon Mennena [lpaBunata (peBuaupanu
CrangapiHM MUHUMAJIHM TMpaBUia 3a I[IOCTAallyBalkbe CO 3aTBOPEHUIIUTE) U
EBpornckure 3aTBOpPCKU IMpaBuiia, aBTOPUTE IpaBaT aHalM3a HAa MelyHapoaHaTa U
HallMOHAJIHATa PEryJiaTUBa 3a U3BPLIYBAKBETO HA MEPKATa MPUTBOP, a BOECIHO, CE
OCBpPHYBaaT M Ha MoJiok0ara Ha MpUTBOpeHUTe Jiniia Bo Permybnuka Makenonuja.

ABTOopuUTE 3aKiIyuyyBaaT JeKa W I[IOKpaj TapaHTUpPaHUTE TMpaBa Co
Mel'YHapOJHUTE TOKYMEHTH IITO HE CMeaT J1a OMJaT MOBPEIeHH, CeMaK, OUUTIIeHa
€ IMpakTUKaTa Ha HHUBHO HENOCIEOHO NIpuMeHyBamwe. OTTyka, JOouuUpajku Tu
npoOieMHuTe, aBTOPUTE HyJaT KOHKPETHH TPEUIO3M BO  OJHOC  HA:
MpeHaTpynaHoCcTa Ha MPUTBOPCKUTE OAJIEJICHU]a BO 3aTBOPUTE; CyOCTaHIApAHUTE
YCIIOBU BO IPUTBOPCKHUTE OJIJICJICHH]a HA 3aTBOPUTE, HECOOIBETHOTO MOCTAITYBAHhE
CO IMPUTBOPEHUTE JHMLA OJ CTpaHa Ha 3aTBOPCKUOT IIEPCOHAJN, Kako U
HECOOJ[BETHATa KaJIpOBCKAa EKUIUPAHOCT HAa NPUTBOPCKUTE OJEICHHU]a, U JIp.
Boenno, aBTopuTe r0o MOJABIEKYBaaT MHPOOJIEMOT Ha YECTOTO M3PEKYyBamE Ha
MepKaTa IPUTBOP, KAKO U HEJ3MHOTO HEKPUTUYKO MPOI0JIKYBAE.

Knyunu 360poeu: nputBOp, NPUTBOPEHUIIM, MEYHAPOIHU CTPAHIAPAH, TOJI0X0a
Ha MIPUTBOPEHH JIULIA.
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Associate Professor, Faculty of Law “lustinianus Primus”
University ”'Ss. Cyril and Methodius” Republic of Macedonia
BobanMisoski, PhD

Assistant Professor, Faculty of Law “lustinianus Primus”
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Divna llikjDimoski, PhD

Assistant Professor, Faculty of Law “lustinianus Primus”
University ”'Ss. Cyril and Methodius™

(IMPROPER) IMPLEMENTATION OF THE INTERNATIONAL
STANDARDS
FOR TREATMENT OF THE DETAINEES
IN REPUBLIC OF MACEDONIA

Abstract: Considering the Nelson Mandela Rules (revised SMR) and European
Prison Rules, the authors are analysing the international and national regulations
regarding the implementation of the detention, and at the same time, they elaborate
the detainees’ position in the Republic of Macedonia.

The authors conclude that despite the rights that are guaranteed with the
international documents, yet, it is obvious that in the practice they are
inconsistently implemented. Hence, detecting the problems, the authors offer
specific recommendations regarding: the overpopulation of the detention facilities,
substandard conditions in these facilities; improper treatment of the detainees by
the prison personnel, lack of staff in the detention facilities, etc. Furthermore, the
authors stress the problem of frequent implementation and long duration ofthe
detention.

Key words: detention, detainees, international standards, detainees’position.

17



/-p bunjana Kapoecka
Jloyenm, Boena Axademuja ,,I'enepan Muxajno Anocmoacku “
Penyonuxa Maxeoonuja

IMPABOTO HA ITPUBATHOCT BO PEIIYBJIUKA MAKE/IOHUNJA -
INPABHA PAMKA, HCKYCTBA U INIPEAU3BULIA

Ancmpaxkm: [lpaBOTO Ha TPHUBATHOCT 3AIITHTYyBa IIMPOK CIHEKTAp HA JIUYHU
WHTEPECH TMPEKy KOM CE€ Hu3pa3yBa WHTETPUTETOT W JOCTOMHCTBOTO Ha €/IHA
uHanBHIya. COBPEMEHOTO OIMITECTBO BO KOHTHHYUTET TeHEpUpa PHU3HIM 32
npuBaTHocta. Ol oBUe MpUYUHH, 00e30e1yBamkbEeTO Ha aJeKBaTHU MEXaHU3MH 32
3allITUTAa HAa MPABOTO HA MPHUBATHOCT € MPEAM3BUK 32 CEKOj COBPEMEH IpaBeH
CHCTEM.

[TountyBameTo Ha TmpuBaTHOCTAa BO PemyOnmka Makenonuja Oelie CTaBEHO Ha
CeprOo3eH TeCT Kora JAp)KaBaTa ce€ COOYHM CO (DaKTOT 3a HENErajHO ClIeJieHhe Ha
KOMYHUKAIIMX OJ] BepojaTHO rojieMu pasMepu. CiydyBamara KOW CleqyBaa
MOKa)kaa JIeKa MOYUTYBAKETO Ha MPHUBATHOCTA CEYIITE HE € HaydeHa JIeKIHja 3a
MHOTY aKTEpH Ha jaBHATa (MOJIUTHYKA U MEUYMCKa) ClICHA.

Bo oBOj Tpyn ke Oune HampaBeH CyMmapeH Mperiie]] Ha HallMOHaJHATa TpaBHA
paMKa cO KoOja ce TpeTHpa 3allTUTaTa Ha MpaBOTO Ha mpuBatHOCT. llenta Ha
TPYAOT € 1a TH HOTUPA 3aKOHCKUTE MPAa3HUHU U TMPOTHUBPEYHOCTH, OCOOEHO OHHE
KOM MOJKaT Jia Ouar mpuurHa 3a rpy0a noBpena Ha npuBatHocta. OTTyka, Tpya0T
K€ TIOHyIM W KOHKPETHH TMPENOpaKkd BO OJHOC HAa HAjaBeHHTE H3MEHH BO
3aKOHOJIaBCTBOTO 3a CIIEACHE HA KOMYHHUKAIH, KOE MMa JUPEKTHU UMILTUKAIIIH
Bp3 MpPHWBATHOCTa Ha ToeauHIHTE. BoemHo, ke Owae HampaBeH OCBPT W Ha
MPETCTOJHOTO YCOTJIAacyBamke Ha HAIMOHAIHOTO 3aKOHOJABCTBO 3a 3allTUTa HA
JUYHUTE TIOJJATOILIM CO HOBATa €BPOIICKA JIeTUCIaTHBa BO oBaa obnact. Mcro Taka,
HU3 KOHKPETHH CiIy4an K€ c€ aHaJu3upa NpruMeHaTa Ha HOPMATHBHTE W
CTaHIApANTE 3a MOYUTYBAKkE HA TPUBATHOCTA BO METUYMCKOTO U3BECTYBAE.

Knyunu 360posu: mpaBo Ha TPUBATHOCT, TIPaBHA paMKa, CTaHIAPIH, MEIUYMHU,
JaBeH MHTEpEC.
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Biljana Karovska Andonovska, PhD
Assistant Professor, Military Academy “General Mihailo Apostolski”
Republic of Macedonia

RIGHT TO PRIVACY IN THE REPUBLIC OF MACEDONIA - LEGAL
FRAMEWORK EXPERIENCES AND CHALLENGES

Abstract: The right to privacy protects a wide range of personal interests through
which the integrity and dignity of an individual are expressed. Modern society
continuously generates privacy risks. For these reasons, providing adequate
mechanisms for protection of the right to privacy is a challenge for any modern
legal system.

The respect of privacy in the Republic of Macedonia was put to a serious test,
when the country faced the fact of illegal interception of communications of
allegedly large scale. The events that followed has shown that respect of privacy is
still not lesson learned for many actors of the public (political and media) stage.
This paper provides a general overview of the national legal framework that treats
the protection of the right to privacy. The purpose of the paper is to note the legal
gaps and contradictions, especially those that could be a cause of severe violation
of privacy. Hence, this paper will also offer concrete recommendations regarding
the announced changes in the legislation on interception of communications, which
has direct implications on the privacy of individuals. Furthermore, the paper
provides an overview at the forthcoming harmonization of national legislation on
protection of personal data with the new European legislation in this area. The
applying of the norms and standards for the respect of privacy in media reporting
will also be analyzed through the specific cases.

Key words: right to privacy, legal framework, standards, media, public interest.
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/-p Enena Hewoecka Kocesa,
Copabomnux, Ilpasen gpaxynmem ,,Jycmunujan Ilpeu”
Yuusepsumem ,, Ce. Kupun u Memoouj *“ Penyoauxa Maxeoonuja

EPUKACHOCT HA 3AIHITUTATA HA ITIPABATA HA JTAHOYHHUTE
OBBP3HMIIN BO PEITYBJIMKA MAKE/IOHUJA U UICKYCTBA O/
KOMITAPATUBHOTO JAHOYHO ITPABO

Ancmpaxm: O6e30e1yBamkbeTO Ha MOTPEOHUTE JaBHU MPUXOAH, KaKo conditio sine
qua non 3a HEMpedeHO (QYHKIHOHHWpAmkEe Ha CEKOja COBpEMEHa JApKaBa U 3a
UCIIOJIHYBak-€ Ha HEJ3UHUTE (PUHAHCHCKH, €KOHOMCKM U COLMJaJHU IIeJd, BO
rojemMa Mepa 3aBHUCH O]l CTENEHOT Ha IMOYMUTYBamkE€ M 3alllTUTAa Ha IpaBaTa Ha
Ccy0jeKTHTe BO JaHOYHO-TIPAaBHUOT OAHOC. I[Ipamamero 3a TapaHTHpame U
OBO3MOXXYyBame€ Ha e(puKacHa 3alITHTAa Ha IpaBaTa Ha JIaHOYHUTE OOBP3HHULIU
no0uBa c€ TMOrojeMo 3Hayeme, OCOOEHO BO YCJIOBH Ha rjofanu3anyja u
MHTEH3UBHPAkE HA IPEKYTrpaHUYHUTE aKTUBHOCTH, KOU ja HAMETHaa norpedara of
3rojieMeHa HWHTEpakKiyja IOoMery [aHOYHHUTE BJIACTH BO HAacOKa Ha TOYHO
YTBpIyBame Ha BUCHHATA HA JAHOUHHUOT JOJT U CIpedyyBame Ha JaHOYHA eBa3uja
U JaHOYHO OercTBo.

CornacHo u3MeHUTe Ha 3aKOHOT 3a JlaHOuYHa mocranka oxa cenrtemBpu 2015 rox.
€IMHCTBEH MpaBeH JIeK 3a 3alllThTa Ha IpaBaTa Ha JJAHOYHUTE OOBP3HUIM BO
Perybnuka Maxkenonuja mpercraByBa Tyk0ara 3a TMOBEAYBam€E YIPABEH CIIOP
npen YmpaBHUOT cyld. Bo ycrnoBu Ha mpomonuja Ha npodecuoHaliHa yCiyra H
epukacHO paboTeme Ha YmpaBara 3a jaBHU NPUXOAU U TPaJCHhE HAa KIUEHTCKU
OJIHOC CO JTAHOYHHUTE OOBP3HMIIM, CO MPABO C€ MOCTaBYBa NPAIIABETO JAIH CO
MOXXHOCTa 3a 3aliTUTa Ha MpaBaTa €IMHCTBEHO NpPEKy Tyk0a HEe ce BIIONIYBa
MoJIoKOaTa Ha JAaHOYHUOT OOBP3HHUK BO PemyOnmka MakenoHuja 1 ajiu Ha BaKOB
HAYMH HE Ce CKpaTyBaaT HEKOM OJ JPyTUTe HETOBH IpaBa.

HecoMHeHO, HEONXOJHO € BOCIOCTaBYBam€ Ha MOJ00pa pamMHOTEXa IMOMEry
npaBaTa U OOBPCKHUTE HAa JAHOYHUTE OOBP3HHUIIM Ha Ti00aqHO HUBO. 3a OBaa I
noTpeOHO € Jia ce U3rpajiu KyJITypa Ha copaboTKa U pa3Oupame noMery J1aHOUHUTE
OOBp3HMILIM M JAHOYHUTE BIACTH, HO CENaKk Kora cTaHyBa 300p 3a JaHOYHO-
MPaBHUOT OJHOC KajJe AOMHMHAHTHA € Jp)KaBaTa, jJaCHOCTAa U OJpPENEHOCTa Ha
3aKOHCKUTE HOPMHU U MOCTOCHETO Ha a/IeKBaTHU MPAaBHU MEXAHU3MH C€ KIIydHaTa
OCHOBa 3a e(pUKacHa 3allITUTa HA MIpaBaTa Ha JAHOYHUOT OOBP3HUK.

Knyunu 360poseu: nanodeH OOBp3HMK, J@aHOYHA aJMHUHHCTpaldja, MpaBa Ha
JTAHOYHHOT OOBP3HUK.
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EFFICIENCY OF PROTECTION OF TAXPAYERS’ RIGHTS IN
REPUBLIC OF MACEDONIA AND EXPERIENCES FROM
COMPARATIVE TAX LAW

Abstract: Providing the necessary tax revenues, as conditio sine qua non for
normal functioning of every modern country and fulfilling its financial, economic
and social goals, largely depends on the protection of the parties in tax law
relations. The issue of guaranteeing and providing efficient protection of
taxpayer's rights is becoming increasingly important, especially in terms of
globalization and intensification of cross-border activities, imposing the need for
increased interaction between tax authorities in order to accurately determine the
amount of tax debt and prevention of tax evasion and tax avoidance.

According the amendments to the Law on Tax Procedure from September 2015,
the only remedy to protect the taxpayers™ rights in Republic of Macedonia is the
lawsuit in an administrative dispute before the Administrative Court. In terms of
promotion of professional service and efficient operation of the Public Revenue
Office and building client relationships with taxpayers, the question is whether the
possibility of protecting the rights only through a lawsuit does not deteriorate the
position of the taxpayer in the country and shorten some of his other rights.
Undoubtedly, it is necessary to establish a better balance between the taxpayers’
rights and obligations globally. Thus, it is necessary to build a culture of
cooperation and understanding between taxpayers and tax authorities, but when it
comes to tax law relations where the state is dominant, clarity and certainty of legal
norms and the adequate legal mechanisms are the good base for efficient protection
of taxpayer's rights.

Key words: taxpayer, tax administration, taxpayer's rights.
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/-p Huxona Tynanuecku,

Peoosen npogecop, Ilpasen paxynmem ,, Jycmunujan Ilpeu
Yuuesepsumem ,, Ce. Kupun u Memoouj “, Penyoauxa Maxeoonuja
Jl-p Anexcanopa /leanocka — Tpenoaghunosa,

Bounpeoen npogecop, Ilpasen ghaxynmem ,,Jycmunujan Ipseu “
Yuueepsumem ,, Ce. Kupun u Memoouj “

3A HEKOH3UCTEHTHOCTA HA UTHKPUMHWHAILIMUTE
3A EKOHOMCKUTE KASHEHU JIEJIA

Ancmpakm: EKOHOMCKHOT KpUMHHAQJI € €JeH OJl HajCepHUO3HUTE OOJIMIU BO
(dbeHomeHoorMjaTa HA KpUMHUHAJIOT BOo PenmyOnuka MakenoHuja U TOj UMa jacHU
KapaKTePUCTUKU HA OPTaHU3UPAH KPUMHUHAJ, CO MYJITHUIUCIMIIMHAPHA TUMEH3H]a.
HNwmeno, HeroBara TeopeTcka enadopalja, Kako 1 MPaKTUYHOTO MOCTAIyBalbe BO
¢dyHKIMja Ha Ka3HEHOIIpaBHA pempecHja, HYKHO NPETIOCTaByBa aHalW3a Ha
1a3apoT U MO3HABaE HAa HU3a CTOMAHCKHU U (PUHAHCHUCKU MapaMeTPH.

Bo Bpcka coO €KOHOMCKUTE Ka3HEHHU JieJa, MOTOYHO BO JAEJNOT Ha HUBHOTO
WHKPUMUHUPAkE, €HA O]l TEIIKOTUUTE BO MPOIECHPAHETO HA BAKBUTE MPEAMETH
€ OTCYCTBOTO Ha TMpelu3Hu AePUHHUIMN Ha ICHTPATHUTE I[OUMH Ha €IHO
€KOHOMCKO KAa3HEHO JIeJI0, KaK0 UM U3eJHAYYBamkbeTO Ha TMOUMHTE ,,CIYKOCHO
nuLe‘ v ,,0AT0BOPHO JIUIE™.

Jlpyro mpobiematuyHO mMOApayje € CUCTeMaTHKaTa Ha  EKOHOMCKHUTE
WHKpUMHUHAIMM KOW TH OTCIMKyBa IuCIep3dja Bo ToBeke riaBu oa K3M;
JOTIOJIHUTETHO OpojkaTa Ha EKOHOMCKM HWHKPUMHUHAIIMM BO BOHKPUBUYHHTE
MPOIKCH € JO0CTa BUCOKA, a HAJTOJIEMHOT JAeNl O]l HUB CE€ HEKOMIUIEMEHTapu CO
oapenoure ox K3;

Yecture u3mMenu u onoiHyBama Ha K3M kou He ja onmuHaa u oBaa cdepa, 3a
Kal HE ja clemaT JOCIeHO €BOJIyldjaTa U BOOIIITO CIy4yBamara BO
€KOHOMCKHUTE OJHOCH BO HalllaTa JIp)KaBa; KPUTHKA 3aciy>KyBaaT HU3a MOCTOJHU
MHKPUMUHAIMK KOW HajuyecTo HE Ce HU NpUMeHyBaaT,a K3 mocieqHuBe roauHu
oerre ,,300raTeH U CO HM3a YyJHM PEIICHHja 3a HEJIOTMYHHU W HETIO3HATH JIeJia BO
KOMITapaTUBHOTO MPaBo.

OTtTyka, CHCTEMOT Ha €KOHOMCKM HHKpUMHUHAIMK Tpeba na Ouje mpeaMmeT Ha
CEpHO3HAa PeBU3H]a, KaKO BIIpOoUEM U 10T KprBUUEH 3aKOHUK.

Knyunu 300poeu: eKOHOMCKH KpUMUHAI, 1a3ap, KA3HEHO J1€10, UHKPUMUHAIUH.
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ON THE INCONSISTENCY OF THE ECONOMIC INCRIMINATIONS

Abstract: Economic crime is one of the most serious forms of the phenomenon of
crime in the Republic of Macedonia and it has clear characteristics of organized
crime, with multi-disciplinary dimension. Namely, itstheoretical elaboration and
the practical dimension of its penal repression, have assumed good market analysis
and knowledge of a range of economic and financial parameters.

With regard to economic offenses, particularly in terms of their incrimination, one
of the difficulties in processing these cases is the lack of precise definitions of the
central elements of an economic offense, and the equationof the terms "official"
and "responsible person".

Another problematic area is the systematization of the economic incriminations
that reflects the dispersion in several chapters of the Macedonian Criminal Code;
additionally, the number of economic incriminations in non-criminal regulations
(acts) 1s quite high, and most of them are not complementary to the provisions of
the Criminal Code;

The frequent amendments of the Criminal Code that have not avoided even this
area, unfortunately they do not follow consistently the evolution and the general
developments in economic relations in our country; criticism deserve even the
existing incriminations that often are not even applicable; furthermore, the
Criminal Code recent years was "enriched" with a series of strange solutions
illogical and unknown in the comparative law.

Hence, the system of economic incriminations should be the subject of a serious
review, as well as the entire Criminal Code.

Keywords: economic crime, market, offense, incriminations.
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FIDEICOMMISORY SUBSTITUTION AS A MANIFESTATION OF
FREEDOM OF TESTATION

Abstract: The first part of the paper deals with the institute of fideicommissary
substitution which is analysed comprehensively through its historical development
with an overview on its social function and legal effects in a specific period of its
evolution. The authors analyze possible and in Serbian law permitted modalities of
heir substitution, as well as in other European legal systems, in order to define the
domain of the legal framework of testamentary freedom. Some questions that arise
relating to this issue, such as a legal position of fiduciar as a prior heir and
fideicommisar as a subsequent heir, are specifically concerned. Having in mind
current reform of Serbian civil law, one part of presentation is devoted to the
regulation of fideicommisary substitution proposed in the Draft of Civil Code of
the Republic of Serbia. Accordingly, the specific intention is drawn to the question
which modalities of appointing a heir are permitted in our legal system, an which
of them may be considered as fideicommisary substitution? In that sense, a critical
overview on this issue is given in this paper, with some useful remarks on further
reform in this field of Serbian inheritance law.

Key words: succession of heirs, modalities of appointing a heir, substitution,
fideicommissary substitution, fiduciar, fideicommisar.
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J-p Muxaun Manues

Xonopysan acucmenm, FOpuouuecku gpaxynimem,
Ynusepcumem ,, Ce. Knumenm Oxpuocku”,
cvous, Pationen cvo — [[ynnuya, Penyonuxa bvaeapus,

MPABOTO HA 3AYUTAHE HA CEMEHHUSA )KUBOT CBI'JIACHO
YJIEH 8 OT EBPOITEMCKATA KOHBEHHIIUS
3A SALIUTA HA ITPABATA HA YOBEKA

Ancmpaxm: CtaTusita € MOCBETEHA Ha 3amuTaTa, Kosto wi.8 ot EBpomneiickara
KOHBEHIMs 3a 3amuTa npaBara Ha yoBeka (EKIIY) npensuskaa OTHOCHO MPaBOTO
Ha ceMmeeH kMBOT. Pasnopenbata Ha wi. 8, § 1 EKIIY npornacssa yetupu mnpasa
(HEIPUKOCHOBEHOCT HAa JIMYEHUS JKUBOT, CEMEEHMsSI JKUBOT, JKWIMILETO U
KOPECHOHJCHIIHS), BCAKO OT KOUTO HOONENHCU HA ABMOHOMHO mbiKyeane. Toa
THJIKYBaHE JaBa OTrOBOP Ha BaXHUSA BBIPOC 3a MPHIOKHUMOCTTA HAa Wi. 8 B
KOHKpPETHUSl Clly4ail, KaTro ompezeis Jaid I[IOCOYEHUTe B kajmbata [0
EBporneiickus ¢pa 1o mpaBaTa Ha YOBEKA OIUIAKBAHUSA MONAAAT B IPUIOKHOTO
nosie Ha wi. 8, § 1. 3a ocChIeCTBIBAHETO Ha Ta3W NPELEHKA € HEOoOXOIUMO
JNETAlJIHO TO3HAHUE HAa CHIBPKAHUETO HA MOHSATHUETO ,,CEMEEH KUBOT CIHOPE.
Kongennusita. M3sCHSIBaHETO Ha MOHSATUETO CEMEEH >KMBOT CE OCBHILIECTBSIBA Bb3
OCHOBAa Ha aHAJIN3 Ha IIpaKTUKaTa Ha EBpoIelcKus Cbl 1O IIpaBara Ha 4oBeka. B
Ta3u HACOKa JIETalIHO ca OOCH/IeHM MPOSBHUTE (OpMH HA MPABOTO HA CEMEEH
KUBOT. IlocoueHM ca HSKOM OT HAl-aKTyaJIHUTE W JUCKYCMOHHU BBIIPOCHU OT
o0JjacTTa Ha CEMEHHOTO MpaBo B MpakThka Ha EBporelickus cha MO mpaBara Ha
yoBeka. CrieruasiHo BHUMaHue € 00bpHATO HA MOCTAaHOBEHHUTE perieHus oT Chiaa
no naena cpemry PemyOnuka bwarapus. CemeldHuAT KUBOT € (yHIaAMEHTAICH
acrekT Ha JuyHus XKUBOT. CHelHUaTHO BHUMAHUE € OTJEJICHO Ha 3aluTaTra Ha
[PaBOTO HAa CEMEEH XHUBOT. T ce mpenocrtaBs B Cllyyad, KOraTO MMa MHOTO
OJIM3KM JIMYHM BPBH3KU MEXKIY y4YacTBaIllUTE CTPAHU, KaTO HE € 3aAbJIKUTEITHO
CTpaHUTE Ja KUBEAT 3ae1HO. [[oHATHETO 3a CEMENCTBO C€ pa3BUBA HENMPEKBCHATO,
a B TIOCTIEAHUTE 15 TOJUHU TO € 3HAYUTEIHO Pa3IIMPEHO Ype3 ChlecOHaTa IPaKTUKA
Ha ECIIY, koiiTo B3emMa MOJ BHHUMAaHHE HApPaCTBAIIOTO MHOrooOpasue Ha
CHBPEMEHHUTE CEMEHHHN ()OPMH U CTPYKTYPH.

Kntouoeu oymu: EBporneiicka KOHBEHIIMS 3a 3alllMTa MpaBaTa Ha YOBEKA, IPaBO Ha

JUYEH >KUBOT, MPABO HA CEMEEH JKMBOT, 3alldTa Ha IMPABOTO, HApyIICHHWE Ha
MPaBOTO, ChACOHA MPAKTUKA.
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THE RIGHT OF TEFERRING FAMILY LIFE UNDER ARTICLE 8
OF THE EUROPEAN CONVENTION FOR THE PROTECTION
OF HUMAN RIGHTS (ECHR)

Abstract: The article refers to the protection provided by Article 8 of the European
Convention on Human Rights (ECHR) on the right to family life. The provision of
Art. 8, § 1 ECHR proclaims four rights (privacy, family life, housing and
correspondence), each of which is divided into autonomous interpretation. This
interpretation gives an answer to the important issue of the applicability of Art. 8 in
the present case, by determining whether the complaints referred to in the
Complaint to the European Court of Human Rights fall within the scope of Art. 8,
§ 1. In order to carry out this assessment, a detailed understanding of the content of
the concept of "family life" under the Convention is necessary. The clarification of
the concept of family life is based on an analysis of the case law of the European
Court of Human Rights. In this respect, the manifest forms of the right to family
life are discussed in detail. Some of the most up-to-date and controversial issues of
family law in the European Court of Human Rights are highlighted. Special
attention was paid to the rulings given by the Court in cases against the Republic of
Bulgaria. Family life is a fundamental aspect of privacy. Special attention is paid to
the protection of the right to family life. It is provided in cases where there are very
close personal ties between the parties involved, with the parties not necessarily
living together. The concept of a family evolves continuously, and in the last 15
years it has been considerably expanded through ECHR jurisprudence, which takes
into account the growing diversity of modern family forms and structures.

Key words: European Convention for the Protection of Human Rights, the right to

privacy, the right to family life, the protection of the right, the violation of the law,
the case-law.

26



Jlp Hosax Kpcmuh,
Jloyenm, Ilpasnu paxynimem Ynueepszumema y Huuy
Penyonuxa Cpouja

CIHPOBOBEIBLE OCTABUHCKOI ITOCTVYIIKA O/l CTPAHE JABHOTI'
BEJIEZXKHUKA Y IIPABY PENIYBJIMKE CPBUJE
— HOPMATHUBHHU OKBHUP U TOCAJALIIbA ITPAKCA,
CA HAPOYHUTUM OCBPTOM HA ITIOCTYITAILE JABHUX
BEJIEXKHUKA Y I'PAlY HUIITY

Ancmpaxm: Jlonomemem 3akoHa o jaBHOM OenexxuumtBy 2011. ronune, mo npBu
nmyT HakoH Jlpyror cBeTckor para, y npaBHu cucteM PenyOnmnke CpOuje yBeneHo
je jaBHO OENeXHUIITBO, Kao CIy>k0a 0] jaBHOT moBepema. [IpBu n3abpaHu jaBHH
OeNIe)XKHUIIM TTOYeNu Cy ca pajgoM 1. centemOpa 2014. roqune, Kaja je U OTIovena
npuMeHa BehuHe HOpMH mMOMeHyTOr 3akoHa. HoBemnpamem 3akoHa o0
BaHrapHuyHoM noctynky 2014. u 2015. rogune, mpomucana je MoryhHocT jaa
CYJIOBH HAJUIe)KHU 3a paclpaBibabh¢ 3a0CTABIITHHE, Y3 HCHYyHBeHme oapehenHux
yCIIOBa, IMOBEpPE CIPOBONEHE OCTABUHCKOT IOCTYIKA jaBHOM OEJIEKHUKY KOjH
ciIyk0€HO ceuIITe uMa Ha MoApydjy Tor cyaa. Mcrtum nponucoMm npeasuleHa cy
¥ oBnamhema HOTapa MPWIMKOM Bolema OCTAaBUHCKUX TMOCTymaka. MehyTum,
MOTJIE/] HAa JIBOTOJUIIY MPaKCy crpoBohema OBUX MOCTyMakKa O]l CTpaHe jaBHUX
Oene)XHUKa M0Ka3ao0 je MocTojamke OpOjHUX OJICTyMNama of Baxehe perymnaruse. Y
paay, ayTop aHaIM3Upa HOPMATUBHU OKBHP 3a MOCTYIAHkE HOTapa Y OCTAaBUHCKHUM
ctBapuMa y mpaBy CpOuje u ykasyje Ha akTyelnHy Mpakcy, unHehu HapouuTu
OCBPT Ha MPAKCy MOCTyIamka jaBHUX OEJIeKHUKA Ha TepUTOpHju rpana Hurma.

Kwyune peuu: jaBHU OeNEXHUK, OCTABUHCKH MOCTYIIAK, HaclehuBambe.
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CONDUCTING PROBATE PROCEDURE BY A NOTARY IN SERBIAN
LAW — NORMATIVE FRAMEWORK AND CURRENT PRACTICE,
WITH SPECIAL EMPHASIS ON NOTARIAL PRACTICE
IN CITY OF NIS

Abstract: By enacting Notary Public Act in 2011, the notaries were introduced in
the legal system of Republic of Serbia for the first time since World War II. First
elected notaries started to work on 1* September 2014, when most of regulations in
mentioned Act began to apply. After The Non-contentious Proceedings Act was
amended in 2014 and 2015, the possibility for probate courts to delegate
conducting of probate proceedings to notaries, under certain conditions, was
regulated. The same Act prescribed the powers of notaries in conducting probate
procedure. However, if we look at current practice, we will see that there is
significant difference between regulation and notarial practice in conducting
probate procedure. In this paper, the author analyzes normative framework in
Serbian law that stipulates powers of notaries in probate proceedings, and points to
existing practice, with special emphasis on notarial practice of the notaries on the
territory of city of Nis.

Key words: notary public, probate procedure, succession.
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DOPRINOS NOTARA SIGURNOSTI PRAVNOG PROMETA

Apstrakt: Sve drzave na prostoru ex Jugoslavije ponovo su uvele notarijat u svoj
pravni sistem koji je bio ukunut Odlukom AVNOJ-a iz 1944 godine.ldeja o
ponovnom uvodenju notara doSla je na talasu Sireg pokreta javnobiljeznicke
reforme u srednjoj 1 isto¢noj Evropi pocetkom 90-ih godina proslog vijeka, nakon
pada komunizma u socijalistiCkim zemljama. U tim tzv. tranzicijskim zemljama u
procesu afirmacije vladavine prava i reforme pravosuda insistiralo se na uvodenju
notarijata.

Crnogorski zakonodavac se opredijelio za tzv. latinski model notarijata i pored
uobicCajene nadleZznosti za ove javne sluzbenike propisao jenotarski zapis kao
bitnuformu za pravne poslove kojima se prenosi pravo svojine i druga stvarna
prava na nepokretnostima. Duznosti notara da ta¢no utvrdi identitet stranaka, da
utvrdi sposobnost za ugovaranje, da razjasni Cinjenice 1 ispita volju (namjeru)
stranka, da ih poduci o pravnim posljedicama namjeravanog pravnog posla 1 takve
izjave stranaka potpuno, jasno i odredeno unese u notarski akt, pruzaju dobru
garanciju da ¢e pravni posao biti punovazan i1 da ¢e stranke ostvariti namjeravane
pravne posljedice. Pored toga, notarski zapis predstavlja dispozitivnu javnu ispravu
koja sadrzi pravni posao za koju vazi pretpostavka istinitosti sadrzaja, a koja u
odredenim slucajevima moze biti i1 izvrSna isprava. Multifunkcionalnost notarske
forme ad solemnitatem za ove pravne poslove doprinije¢e pravnoj sigurnosti u ovoj
oblasti, posebno kod ugovora o kupoprodaji nepokretnosti 1 ugovora o hipoteci,
kao naj€esc¢ih pravnih poslova koji za predmet imaju nepokretnost.

Kljucne rijeci: Notarijat, notarski zapis, pravna sigurnost.
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CONTRIBUTION OF NOTARY TO THE CERTAINTY OF LEGAL
TRANSACTION

Abstract: All countries in the territory of the former Yugoslavia re-enacted notariat
into their legal system, which was abolished by the AVNOJ Decision of 1944. The
idea of re-introducing notaries came on a wave of a wider movement of public
notaries’ reform in Central and Eastern Europe beginning of 90s of the last
century, following the fall of communism in socialist countries. In these so-called
transition countries in the process of affirmation of the rule of law and judiciary
reform the emphasis was on introduction or privatization of notaries. That request
was widely supported by the governments of the Western European countries,
judiciary authorities, faculties of law, numerous professional associations,
individuals and international vocational organizations, especially by International
Union of Latin Notaries (UINL) and the Council of the Notariats of the European
Union (CNUE).

Montenegrin legislator adheres to the Latin concept of notary service and,besides
usual jurisdicton for these civil servants, prescribed a notarial deed as an essential
form for legal transactions for transferring ownership and other in rem rights on
immovable property. Obligations of the notary to accurately establish the identity
of the parties, to determine the ability to contract, to clarify facts, examine the will
(intention) of parties, instruct them on legal consequences of intended legal
transaction and fully, clearly and specifically to enter such statements of the parties
into the notarial act, provides a good guarantee that legal transaction will be valid
and that the parties will achieve the intended legal consequences. In addition, the
notary deed represents dispositive (constitutive) public document for which there is
assumption of content accuracy, and which in certain cases may also be an
enforceable document. Multifunctionality of a notarial form ad solemnitatemfor
these legal transactions will contribute to legal certainty in this area, especially in
the case of immovable property sale and hypothec contracts, as the most common
legal transactions whose subject is transfer or acquisition of ownership or other in
rem rights on immovable property

Key words: Notary, notary deed, legal certainty.
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/-p Enena Myjocka Tpnescka,

Acucmenm ucmpasxcysay, [{enmap 3a cmpame2ucku ucmpagicysarsa,
Maxkedoncka akademuja na naykume u ymemunocmume, Penyonuxa Makeoonuja
M-p Koncmanumun bumpaxkos,

IIpoexmen acucmenm, Llenmap 3a Mpeoxcama na npasnu gpaxyimemu Ha
Jyeoucmouna Eepona

YJIOT'ATA HA PEI'YJIATOPHUTE TEJIA BO
CIIPEYYBAIBBETO KOPYIIIIUJA

Ancmpakm: JIOKOJKY KOpYyIIMjaTa Ha HAJOMNIUT IUIAH ja OMNPENEeIUME Kako
M3MaMHUYKO WJIM HEYECHO OJHECYBAhE HA JTUIATa KOM Ce Ha HEKaKBa IMO3UIHja Ha
MOK CO IIeJl CTEKHyBame€ NpHBaTHa (MMOTHA WM TOWHAKBA) KOPUCT, TOTaIl
HEJ3UHHUOT MOJUTHUKH OOJIMK Ke ce AepUHUpa KaKo HE3aKOHUTO MOCTAIyBambe O
CTpaHa Ha MPETCTAaBHUIUTE HA BiacTa ((QPyHKIIMOHEPHUTE) CO IEN OCTBApyBambe
nudyeH Oenedur. IlomuTrukara KoOpymiMja 3acera OrpoMeH Opoj Ha WHIWBUIYHU
KaKO Ha HAIMOHAJTHO Taka W HA MEI'YHapOJHO PaMHUIITE, OJHOCHO TO CIpEdYyBa
IPOrpecoT Ha MOJEPHHTE OMITecTBa. HEJ3MHOTO MOCTOemEe TO MOTKOIMYyBa
JETUTUMHUTETOT Ha (DYHKIIMOHEPHUTE M CO3/1aBa HEIOYMHIIU TI0 TTOBOJI BIIAJICCHETO
Ha mpaBoTo. O Taa mpUYMHA, TOCIEAHUBE HEKOJKY JICIECHUHM OeliekaT HU3a
MHUIMJaTUBU U Hamopu 3a O0opba mpoTuB oBaa mojaBa. OHa IITO ce jaByBa Kako
Hall TIOTECeH MpeIMET Ha HHTEepeC ce OOWIWTEe Ha JOMAIIHUTE BJIACTH BO
EBpornckure, HO U OCTaHATUTE 3€MjH J1a ja CIpeyaT MOJMTHYKATa KOPYIIIHja TIPEKy
CO3/1aBam-ETO HAa HE3aBUCHU U CAMOCTOJHU PETyJIaTOPHH Tella — APXKAaBHU KOMUCUU
npoTuB Kopymija. Kako mojaoBHa Todka Ke ja aHamusupame JlpkaBHaTa
KOMHCH]a 3a CTpeuyBame Ha Kopyrija Ha PenyOnuka MakemoHuja, OMHOCHO Ke
M UCTPRXHME HEj3UHUTE 3aKOHCKH OBJIACTYyBamkba M MPEPOTATHBH KAaKO W
HEJ3MHOTO TMPAKTUYHO (PYHKIIMOHUpAKE, IO IITO KE& C€ BIYMITUME H BO
KOMITapaTHBEH Tperiien. 3a Kpaj, ke JMajeMe KPUTHUYKH OCBPT Ha MpallameTo —
T TIOCTOCHETO Ha PEryJIaTOPHO 70 (IpkaBHAa KOMHCH]a) 3a CIPEUyBame
Kopymija € eeKTUBEH METOJ KOj JOBEIyBa JI0 1eyra?

Knyunu 360poeu: nonutryuka KOpymIyja, peryJaTopHu Tena, J[p:kaBHa KommucHja
3a ClpeuyBambe Ha KOpymiyja, GyHKIIMOHEPH.
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I-p 3opan Josanoscku,
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Acucmenm, ®OH Ynueep3zumem

E®PEKTUBHA 3ALITUTA HA YOBEKOBUTE ITPABA U CJIOBO/IA:
PEAJIHOCT WJIN ITYCTA KEJIBA

Ancmpakm: 110unTyBambeTO HA YOBEKOBHUTE MPaBau CIOOAU BO JICHEUTHO BpeMe
BO JIEMOKPATCKU pa3BUEHUTE OMIITECTBAa Kako U EBporickara yHHja, € U3IUTHATO
Ha €JICH BHCOK CTemneH. EBporickara yHHja CO CBOMTE MHCTUTYIIUH U JIOKYMEHTH
JICHEC TapaHTHPa BUCOKO HMBO Ha MOYUTYBAHE Ha YOBEKOBHUTE MPaBa U CIIO00IH.
Ho Penmynuka Makenonuja mpen HEJ3MHOTO OCaMOCTO]YBAmETO €E€H IMOIO0JT
MEepuoJ; Bojelle OUTKAa BO COIMjAIMCTUYKOTO OIIITECTBEHO YpPEIyBame KO
uMalle eJeH MOMHAKOB TPETMaH U acleKT KOH YOBEKOBHUTE IpaBa u cinodoau. [lo
0CaMOCTO]YBamETO, MOBTOPHO HACTayBa €JeH crenuduyeH U KOMIUMIUPAHH U
KOH(Y3€H NEPHO/ Ha TPaH3UIIHN]a, KOj CO CBOUTE KaPAKTEPUCTUKHU OTBOPH TMOTOJIEM
Op0j MOKHOCTH 3a KpIIEHE Ha YOBEKOBHUTE MpaBa M ciiobonu.Bo oBoj mepuon ox
JIBE JCIICHUU BOEIHO M BO KOj cera >KhBeeMe, C¢ yIITe TOoNpedyBa Ha YOBEKOBUTE
mpaBa W CIOOOAM W TIOKpaj TOa IITO BO T.H. MEPHUOJA HA BOCIIOCTABYBamkE HA
JIEeMOKpaTHjaTa ce Mpe3eMeH! HU3a CEPUO3HU YEKOPH BO M3rpajida Ha OMIITECTBEH
CHUCTEM KOj OM THM rapaHTHpand OBHE HAjBAXHH YOBEKOBH aTpUOYTH KOU Ce
3arapaHTHpaHu BO YcraBoT Ha PemyOinka Makenonuja.

OBme mopa na ce HamomeHaT CynoBHTE OJHOCHO € HEONMXOJHO HHBHOTO
HanoMeHyBame CylOBUTE KaKO HE3aKOHOJaBHA W HEM3BPIIIHA BIIACT BO JIp)KaBaTa
ce elieH O] HajBAKHUTE CETMEHTU O] OMIITECTBOTO KOj MO CBOjaTa CYIITUHA H
MOCTAaBEHOCT OM Tpebao Ja MpeTcTaByBa rapaHT 3a MOYUTYBAKHETO HA YOBEKOBUTE
npaBa u cinodoau. Hamara apkaBa ja parudukyaimie EBpornickara KoHBEHIIH]ja 3a
3aIlITUTa HAa YOBEKOBUTE IpaBa U CIOOOIU CO MPOTOKOJIMTE, Ia CO OTrJIe]l Ha TOa,
Taa MPEeTCTaByBa COCTABEH JIEJI U HA HAIIETO 3aKOHOJIaBCTBO. OTTyKa, CTETIEHOT Ha
npuMeHaTa Ha EBporickaTa KOHBEHITHja 32 YOBEKOBH ITpaBa O] CTPaHa Ha CY/JIOBUTE
Bo PenyOnmka MakenoHuja BO OTpOMEH el IO JETePMUHHpA M CTENEHOT Ha
MOYUTYBaETO HA YOBEKOBHUTE MPaBa BO HAIIETO OMIITECTBO.

JluckyTabuiaHO OMJIO M € CeyITe € NUCKYTaOMITHO MpAaIlalkeTo Jajld HAaBUCTHHA
nMa eeKTUBHA 3allITUTA HA YOBEKOBUTE TPaBa U CI000H, TAIX € TOAa € PEaTTHOCT
WJIM HaBUCTHHA MyCTa kenba?

Knyunu 360poeu: 4oBexoBHu npaBa u cioboau, Ycras, EBponicka yauja, Cynosu,
BJIACT, IEMOKPATH]ja, OMIIITECTBO.
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EFFECTIVE PROTECTION OF HUMAN RIGHTS AND FREEDOMS:
REALITY OR MERELY AN ASPIRATION

Abstract: In democratically developed societies, as well as the European Union,
respect for human rights and freedoms is elevated at a high level nowadays. The
European Union with its institutions and documents currently guarantees a
substantial level of recognition of human rights and freedoms.

However, Republic of Macedonia was facing the socialism as a social system for a
longer period of time before its independence, which had a different treatment and
aspect towards the human rights and freedoms. After the independence, yet again
there is a specific, complicated and confusing period of transition, which with its
characteristics led to increased possibilities for violation of human rights and
freedoms. During this period of two decades, which we are still a part of, there is
violation of human rights and freedoms despite the fact that in the so called period
of introducing democracy, series of serious steps are taken in order to develop a
social system that would guarantee the most important human traits that are
guaranteed by the Constitution of Republic of Macedonia.

In this context it is inevitable to mention the Courts. Courts as non-legislative and
non-executive power in the country are one of the most important segments of
society, which by their essence and placement should present certainty for the
acknowledgement of human rights and freedoms. Our country has ratified the
European Convention for protection of human rights and freedoms by protocol.
Hence, it presents a component part of our legislation. Therefore, the level of
application of the European Convention on Human Rights by the courts in
Republic of Macedonia also determines the level of respect for human rights in our
society to a great extent.

It has always been and it still is questionable whether there is really effective
protection of human rights and freedoms, whether it is reality or merely an
aspiration?

Key words: Human Rights and Freedoms, Constitution, European Union, Courts,
Power, Democracy, Society.
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NASCITURUS AND THE RIGHT TO LIFE
IN ROMAN AND MODERN LAW

Abstract: Article 2 of the European Convention on Human Rights protects human
life from a person’s birth until his death. However, it is surprising that Convention
supervising bodies have not yet solved the problem whether the provisions of
Article 2 of the European Convention on Human Rights also protect the life of
fetus, the starting point of human life. Roman law, althoughexclusively based on
slavery ownership, surprisingly enough, very early established norms that
regulated the issue of the conceived, unborn child. This protection was included
into Roman law regulations just for the purpose of protecting property. Roman
maxima Partusenimantequamedatur, mullerisportiosestvelviscerum (an unborn
child is considered to be the part of mother’s womb) served as the basis of many
contemporary regulations protecting prenatal life. Other Roman regulations
related to an unborn child (nasciturus) were actually established in order to ensure
the stability of family and protection of property. Thus, it can be concluded that the
purpose of this protection was different In Roman times from its purposes in
modern legislations, but the fact remains that such a protection existed even in the
ancient times. Abortion was not rare in Roman timeseither, and even then, as
nowadays, it was viewed in the context of the right to life.

Key words: right to life, modern right, Roman law, nasciturus (an unborn child).
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SANKCIONISANJE KARTELA U PRAVU REPUBLIKE SRBIJE

Abstract: Zabranjeni horizontalni sporazumi (karteli) predstavljaju jedan od
najteZih oblika narSavanja konkurencije na trziStu. Politika protiv organizovanja
kartela na trziStu Republike Srbije obuhvata, kako sankcije protiv privrednih
drustava, tako i1 individualnu odgovornost za kartele. Cilj rada je da analizira
individulanu odgovornost za kartele sa kojom se mogu suociti fizicka lica usled
narusavanja konkurencije na srpskom trziStu. Pored krivi¢nih i1 administrativnih
sankcija koje su propisane za fizicka lica, u radu se analazira i institut oslobodenja
od kazne ili umanjenje kazne. Naime, radi se o tzv. pokajnickim programima, kada
Komisija za zaStitu konkurencije fiziCkom licu koje je prijavilo kartel moze da, pod
odredenim uslovima, da imunitet od kaZnjavanja.

Kljuéne reci: Xkarteli, zabranjeni horizontalni sporazumi, individualna
odgovorsnot, oslobodjenje od sankcije.
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SANCTIONING OF CARTELS WITHIN THE LAW OF THE REPUBLIC
OF SERBIA

Abstract: Forbidden horizontal agreements (cartels) represent one of the most
serious forms of distortion of competition in the market. Privacy against organizing
cartels in the market of the Republic of Serbia covers both sanctions against
business companies as well as individual responsibility for cartels. The aim of this
Paper is to analyze the individual responsibility for cartels that natural persons may
be faced with due to distortion of competition in the Serbian market. In addition to
criminal and administrative sanctions prescribed for natural persons, the Paper also
analyzes Institutes of acquitted or reduced sentence. In fact, it is about so-called
repentance programs, when the Commission for Protection of Competition may
give, under certain conditions, immunity from punishment to a natural person who
has reported the cartel.

Key words: cartels, sanctions, distortion of competition, individual responsibility,
Competition law, immunity from punishment.
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/-p Enena Myjocka Tpnescka

Hayuen copabomnux, Llenmap 3a cmpame2ucku ucmpasxicyeared,
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IIpoexmen acucmenm, Llenmap 3a Mpeoxcama na npasnu gpaxyimemu Ha
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YJIOI'ATA HA PEI'YJIATOPHUTE TEJIA
BO CIIPEYYBAILETO KOPYIIIIUJA

Ancmpakm: JIOKOJKY KOpYyIIMjaTa Ha HAJOMNIUT IUIAH ja OMNPENEeIUME Kako
M3MaMHUYKO WJIM HEYECHO OJHECYBAhE HA JTUIATa KOM Ce Ha HEKaKBa IMO3UIHja Ha
MOK CO IIeJl CTEKHyBame€ NpHBaTHa (MMOTHA WM TOWHAKBA) KOPUCT, TOTaII
HEJ3UHHUOT MOJUTHUKH OOJIMK ke ce AePpUHUpa KaKO HE3aKOHUTO MOCTAIyBambe O
CTpaHa Ha MPETCTAaBHUIUTE HA BiacTa ((QPyHKIIMOHEPHUTE) CO IEN OCTBApyBambe
nudyeH Oenedur. IlomuTrukara KoOpymiMja 3acera OrpoMeH Opoj Ha WHIWBUIYHU
KaKO Ha HAIMOHAJTHO Taka W HA MEI'YHapOJHO PaMHUIITE, OJHOCHO TO CIpEdYyBa
IPOrpecoT Ha MOJEPHHTE OMITecTBa. HEJ3MHOTO MOCTOemEe TO MOTKOIMYyBa
JETUTUMHUTETOT Ha (DYHKIIMOHEPHUTE M CO3/1aBa HEIOYMHIIU TI0 TTOBOJI BIIAJICCHETO
Ha mpaBoTo. O Taa mpUYMHA, TOCIEAHUBE HEKOJKY JICIECHUHM OeliekaT HU3a
WHUIIM]aTUBU U HamopH 3a 6opOa mpoTuB oBaa mojaBa. OHA MITO Ce jaByBa KaKo
Hall TIOTECeH MpeIMET Ha HHTEepeC ce OOWIWTEe Ha JOMAIIHUTE BJIACTH BO
EBpornckure, HO U OCTaHATUTE 3€MjH J1a ja CIpeyaT MOJMTHYKATa KOPYIIIHja TIPEKy
CO3/1aBam-ETO HAa HE3aBUCHU U CAMOCTOJHU PETyJIaTOPHH Tella — APXKAaBHU KOMUCUU
npoTuB Kopymija. Kako mojaoBHa Todka Ke ja aHanmusupame JlpkaBHaTa
KOMHCH]a 3a CTpeuyBame Ha Kopyrija Ha PenyOnuka MakemoHuja, OMHOCHO Ke
M UCTPRXHME HEj3UHUTE 3aKOHCKH OBJIACTYyBamkba M MPEPOTATHBH KAaKO W
HEJ3MHOTO TMPAKTUYHO (PYHKIIMOHUpAKkE, IO INTO KEe C€ BIYIITUME H BO
KOMITapaTHBEH Tperyien. 3a Kpaj, ke JajeMe KPUTHUYKH OCBPT Ha MpallambeTo —
T TIOCTOCHETO Ha PEryJIaTOPHO 70 (IpkaBHAa KOMHCH]a) 3a CIPEUyBame
Kopymija € eeKTUBEH METOJ KOj JOBEIyBa JI0 1eyra?

Knyunu 360poeu: nonutryuka KOpymilyja, peryJaTopHu Tena, J[p>kaBHa KoMmmucHja
3a crpeuyBame Ha Kopymiyja, GyHKIIMOHEpU
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THE ROLE OF THE REGULATORY AGENCIES
IN PREVENTING OF CORRUPTION

Abstract: 1If we define corruption as dishonest and fraudulent conduct of those who
are in a position of power, then, it is vivid that its political type is the most
menacing one. Political corruption is referred to as illegal use of powers by the
government officials, aimed for lucrative or non-lucrative benefit. It affects a
staggering number of individuals on a national, as well as international level,
preventing the progress of the modern societies. In other terms, political corruption
erodes the legitimacy of the ones in power, thus undermining the rule of law
principle. For that reason, in the past few decades the authorities have undertaken
multiple efforts and initiatives to fight against it. Some of them can be labeled as
national ones, while other include multiple nations, regions and sometimes the
entire Globe. Having that said, our focus is on those efforts of the European, as
well as some other states, that include the formation of independent regulatory
agencies — state commissions — for prevention of corruption. Our starting point, in
that sense, is the State Commission for Prevention of Corruption of the Republic of
Macedonia. Not that we will only analyze its legal competences but we will also
try to include an overview of the way it practically works. This research will have
a comparative approach, meaning that the Macedonian State Commission is going
to be compared with similar agencies of other states. Its results are going to
provide us with an answer to the question — are regulatory agencies an effective
method for prevention of political corruption?

Key words: Political Corruption, Regulatory Agencies, State Commission for
Prevention of Corruption, Officials

38



Ekaterina Mateeva, Dr. Scienc., Dr. Habil.,
Full Professor, University “St. Kliment Ohridsky” Sofia, Faculty of Law
Republic of Bulgaria

THE RIGHT OF WITHDRAWAL UNDER ARTIVLE 9-15 OD DIRECTIVE
2011/83/EU AS A MEANS OF LEGAL PROTECTION OF CONSUMER
RIGHTS IN THE EUROPEAN UNIN

Abstract: The provision of Art. 9 of Directive 2011/83/EU gives the consumer a
‘cooling-off” period of 14 days to withdraw unilaterally his decision to conclude a
distance selling or off-premises contract, without giving any reason, and without
incurring any costs other than the supplementary costs, provided for in Article
13(2), as well as the direct cost of returning the goods. The right of withdrawal
may be exercised by the consumer even if that contract has already been performed
by the parties. This right and the associated cooling-off period are meant to protect
the consumer from making rash decisions in cases where he enters into a specific
type of contract with a trader within the meaning of Article 2 (2) of the Directive.
The right of withdrawal protects the consumer by restricting the binding force of
the contract (pacta sunt servanda) in its core. In doorstep sales or distance sales
this need for special legal protection arises from the way in which the contract is
initiated. It reflects the consumer’s inability to visually inspect the goods before
buying, as well as the consumer’s inhibition threshold to buy goods. In such
situations the right of withdrawal is a means of counteracting the structural
imbalance between the parties to the contract. The right of withdrawal allows the
consumer to escape contractual obligations without having to give any specific
reasons and without having to pay a compensation for damages, as long as the
requirements for both the right and the time limits for its exercise have been met.

Key words: consumer; right of withdrawal; ‘cooling-off” period; doorstep sale; off-
premises contract; binding force of the contract.
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JAAJIEMU U NPEIN3BUIIN OKOJIY 3AJOJIKKUTEJIHOTO I''TACAIBE
—ITPABO V.S IPABO U OBBPCKA

Ancmpaxkm: TloBeke oJ n1Ba BeKka pa3Boj Ha JEMOKPATCKUTE OIIITECTBa Oea
noTpeOHu 3a npudakame Ha (aKTOT AeKa CUTE T'paraHd HA €IHO JIEMOKPATCKO
ommTecTBO Tpeba Ja y>KMBaaT €JHAKBO MpaBo Ha riac. bopbara 3a ommro u
€IHAKBO M30MpaAvyKo MpaBo Oelle eIHa O] HaJTCIIKUTE U HajMaKOTPIHUTE OOpOU
BO 4YOBEKoBaTa ucropuja. M meHec, kora HHKOj MOBEKE HE TO MpobieMaTu3upa
OIIITOTO W €IHAKBOTO M30MPAuYKO MpaBO M Kora Taa OWTKa BO JEMOKPATCKHUTE
OIIITECTBA € A0OHMEHa, JEMOKPATCKUTE JpXKaBU C€ COOUYBaaT CO HOB MpobieM —
anCTHHEHIIMja Ha H300pHUOT Mpotiec. M3ne3nocra Ha u300puTe BO JEMOKPATCKHUTE
ApXXaBU O] TOAWHA BO TOAWHA O€JEeXW Maa W AOMOJHUTETHO TO TOTBPIYBa
MOAATOKOT JieKa pernpe3eHTaTUBHATA JEMOKpaTHja ce Haora Bo kKpu3a. ['omem Opoj
Ha TEOpEeTHYapH KaKo OATOBOP Ha ciabaTa M3JIE3HOCT Ha M300pHTE TO HyJaT
3aJI0JDKUTEIIHOTO TJlacamke CMETajKu JieKa € JI0JJIeHO BpeMe M30MpayKkoTO IpPaBo
BOEAHO J1a Oume u mpaBo M oOBpcka. [Ipeamer Ha Tpynmor ke Owuze
3aJIOJDKUTEIHOTO Tacamke. Bo TpynoT ce mpaBu obua Ja ce JOKaxke JeKa
3aJI0JDKUTEIHOTO TJIacalkbe HE € PEIICHHe Ha ce IorojiemMara arncTUHEHIMja Ha
n300pHHUOT Tporec. [ TaBHU METOIM, KOM Ce KOPHCTaT ce METOJOT Ha aHajH3a,
HUCTOPUCKHUOT, KOMIIAPATUBHUOT, HOPMATUBHUOT U TOJUTUKOJIOIIKHOT METO.
['eHepamHUOT 3aKIy4OK € JeKa 3aJ0JDKHTETHOTO TJjlacame HE € BHCTUHCKHOT
OTOBOp Ha TPOOIEMOT €O W3JIe3HOCTa Ha u300pUTe W KpHW3ara Ha
pemnpe3eHTaTUBHATA JeMOKpaTHja. Toa TpeTcTaByBa camMO MacKHpame Ha
BUCTUHCKHOT MpoOJeM OHIEJKU HEroBOTO BOBEAYBAaWHE HUINTO CYIITHHCKA HE
MeHyBa. KBanuTeToT Ha neMoOKpartvja, a HE 3aJI0JDKUTEIHOTO TUiacame Tpeda jaa
Oujie OAroBOp Ha MPOOJIEMUTE HA MOJIEpHATa JEMOKpaTH]a.

Knyunu 3060poeu: TOIWTUYKUA CUCTEM, JIETUTUMUTET, JAEMOKpaTuja, u300pH,
M30MpayvKo MpaBo, 33JI0JKUTEITHO TIIacambe.
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DILEMMAS AND CHALLENGES ABOUT THE COMPULSORY VOTING
— A RIGHT V.S A RIGHT AND DUTY

Abstract: More than two centuries of development of democratic societies were
required to accept the fact that all citizens in a democratic society should have
universal and equal suffrage. The struggle for universal and equal suffrage was one
of the toughest and hardest battles in the human history. And today, when no one
disputes the universal and equal suffrage and when that battle in the democratic
societies 1s won, democracies are facing a new problem — low electoral turnout.
Turnout in democratic countries from year to year decline, and additionally
confirms the fact that the representative democracy is in crisis. Many theorists in
response to the low elections turnout are offering the compulsory voting as a
solution believing that the time has come for the right to vote at the same time to
be the right and duty. The subject of this paper will be the compulsory voting. This
paper attempts to prove that the compulsory voting is not a solution to the low
elections turnout. The main methods that are used are the following: method of
analysis, historical, normative and political method. The general conclusion is that
the compulsory voting is not the right answer to the problems with the low
electoral turnout and the crisis of representative democracy. It represents only
masking the real problem since its introduction does not change anything
substantially. The quality of democracy, not the compulsory voting should be the
answer to the problems of the modern democracy.

Key words: political system, legitimacy, democracy, -elections, suffrage,
compulsory vote.
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J-p Mapxo Jumumpujesuh,
Jloyenm, Ilpasnu pakynmem Ynueepzumema y Huuy
Penybnuxa Cpbuja

NMMIIVIMKAIIMJE MEBYHAPOJIHUX MOHETAPHO-ITPABHUX
OJHOCA HA BALUTUTY JbYACKHUX ITPABA

Ancmpakm: Ilpenver anHanmusze y paay jecTe carjie/laBambe IOCTeAnIa
Mel)yHapOJHUX MOHETapHO-NPABHUX OAHOCA Ha KOHLENT 3allTUTE JbYACKUX
mpaBa. Y TOM CMHUCIY C€ Y HCTPaKMBamy aKIEHAT CTaB/ba Ha MHTamka KoOja ce
tnuy ynore Mehynaponnor Monerapnor ®onga nu Ceercke banke kao rimaBHUX
akTepa MelhyHapOIHMX MOHETapHMX OJHOCa TAE€ C€ CBEOOYXBaTHOM aHaJIM30M
JIEJIOKPYTa HUXOBOT pajia KeJIW YTBPAUTH KOHKpPETaH yTHUIQ] OBUX WHCTUTYIIH]A
Ha 3alUTUTY JbYACKHX IpaBa, MPEBACXOJHO 3eMajba y pa3Bojy. Y NajbeM TEKCTY
nocsehyje ce maxma aHajau3u MporpaMa MOHETapHEe U (PUHAHCH]CKE MOAPIIKE Y
cerMeHTy 6opOe MpOTHB CHUPOMAINTBA, KOJA KOJUX C€ Y YCJIOBHMA TJIOOATHHUX H
€KOHOMCKMX KpHU3a aklleHaT CTaB/ba Ha OJPKMBOCT COLHMjaJIHUX pacxoja
(y)kMBame COLMJAIHUX M €KOHOMCKUX IpaBa), HAMCHCHHUX 3aITUTU KXUBOTA U
3npaBJba rpahana, unme ce nmokasyje 1a 1 MM® u Cetcka 0aHKa OCPETHO UMajy
3HauajaH yTHIA] HA yKHBamkhe JbYJCKHX IpaBa y 3emMJbaMa KOje Ce jaBJhajy Kao
IbUXOBH YTOBOPHH NApTHEPH KOJ MOJUTHKE jaBHOT 3ajma. [IpumMeHoM mormarckor,
AKCHOJIOIIKOT U KOMIIAPATUBHOT METOJIa M KPUTHUYKUM Carjie/laBambeM IpaKce y
yCIOBUMa NyXXHUYKE Kpuse, ayTop he HaAcTojaTH Na yKaxe Ha TEHICHIIN]JY
BE3MBalka OJrOBOPHOCTU M TOCTYyNama IJIaBHUX KpeaTropa Jo0por MOHETPaHOT
yIpaB/bamkha 3a KOHIIENT 3aIllTHUTE JbYACKHUX MpaBa kao conditio sine qua non
KEJbEHOT )KMBOTHOT CTaHAap/a.

Kuyune peuu: wmehynaponHo moneTapHo mpaBo, Mehynapoaau MoneTtapHu
®onn, CBercka 0aHKa, COIMjATHA PACX0/IH, JbYCKA MpaBa.
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IMPLICATION OF INTERNATIONAL MONETARY LAW RELATIONS
ON THE PROTECTION OF HUMAN RIGHTS

Abstract: The subject of analysis in this paper is to review the consequences of
international monetary law relations on the concept of human rights protection. In
this sense, the research emphasis on issues related to the role of the International
Monetary Fund and the World Bank as the main actors in international monetary
relations where a comprehensive analysis of the scope of their work is to determine
the specific impact of these institutions on the protection of human rights,
primarily in developing countries. Below, attention is paid to the analysis of the
program of monetary and financial support in the area of the fight against poverty,
which in terms of the global and economic crisis emphasizes the sustainability of
social expenditures (enjoyment of social and economic rights), designed to protect
the life and health of citizens, thus shows that both the IMF and World Bank
indirectly have a significant impact on the enjoyment of human rights in countries
which appear as their contractual partners at the public debt policy. By applying
dogmatic, axiological and comparative methods and a critical reassessment of
practice in terms of the debt crisis, the author will try to point out tendency binding
responsibilities and actions of the main creators of good monetary governance for
the concept of human rights as a conditio sine qua non of the desired living
standard.

Key words: international monetary law, the International Monetary Fund, the
World Bank, social expenditures, human rights.
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PET'YJIATOPHU U PAKTUYKHU HEJOCTAIINU MEXAHU3MA
SAHITUTE JETAILIUPAHUX PATHUKA

Ancmpaxkm: 300r CBOje pacHpoCTPamEHOCTH U OpojHOCTH, ymyhuBame
3allOCNICHNX Ha TPHUBPEMEHH pajJ Yy WHOCTPAHCTBO TPEACTaBIba jelaH Of
HajOUTHUJUX THUIIOBA pajHE MOKPET/HMBOCTU CTaHOBHMINTBA. Pazmora 3a To uma
BHUIIIE, aJIK C€ Y HAJBAYKHU]E CBAKAKO MOXKE HABECTH YMILEHUIIA /1a IPUBPEMEHH Pajl
y HMHOCTPAHCTBY MMa BEJIHKY YJIOTY y KpeHupamwy MOCIOBHHUX MOTYRHOCTH H
€KCIIaH3WjH MOCJIOBama. YnyhuBame paJHuKa HOCH y ceOM BEJIHMKHU MOTEHIUjal U
MOJKe JIa TOTIPHHECe KaKo JprKaBama JIeCTHHANN]jE U FlbUXOBUM JIPYIITBUMA, TAKO
3eMJbaMa Koje uX ymyhyjy, aid ¥ camMuM JeTalldpaHuM paaHuinuma. [la owu
MCIIOJbHO CBOj€ MO3UTUBHE CTPaHE HEOMXOHO j€ aJIeKBATHO MPaBHO ypeheme, a To
C€ MOJKE€ MOCTUhHM camMo KpO3 JeTajbHy aHaIM3y MpoodJieMa U MIUPEHE TEOPH]JCKUX
U EMIUPUJCKUX YUI-CHHUIIA O TO] BPCTH MUTPATOPHOT Kperama. Llusb oBor panma
jecte Ja ce MpeucHuTa MpaBHU OKBUP 3alITUTE YNMyheHWX pajHHUKa, ik U Ja Ce
yKa)ke Ha eTOBE MpaBHE U (PaKTHUKE MaFbKaBOCTH.

Kuwyune peuu: neramvpany pajgHuK, IpUBPEMEHHU paj, ynyhupame.
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THE CONTRACTUAL PROHIBITION OF ASSIGNMENT —
A COMPARATIVE OVERVIEW OF THE LEGAL PROTECTION
OF THE ASSIGNOR’S RIGHTS

Abstract: The present article examines the notion and legal effects of the
contractual prohibition of assignment, also known as “pactum de non cedendo”.
The comparative analysis reveals several types of legal approach to the problem
concerning the possible inclusion of a clause prohibiting assignment and its legal
consequences. It should be pointed out that the prevailing approach among national
legislations limits the effect to a mere contractual restraint on alienation where the
breach of the anti-assignment clause does not affect the validity and legal
consequences of the assignment itself. The reason for adopting this type of legal
approach can be found in the socio-economic utility of permitting creditors to
transfer rights, especially in the context of business activities and commercial
transactions. However, there are some national legal systems that allow the debtor
and creditor to restrict effectively the assignment of receivables, thus making the
contractual prohibition of assignment enforceable against any third party. Its main
advantage lies in the profound protection of the debtor who is entitled to discharge
himself by paying his debt to his initial creditor despite being notified of the
assignment. The lack of coherence among different national legislations
concerning the legal effect of “pactum de non cedendo” can be found on a
supranational level as well. Some international attempts to harmonise the
contractual prohibition of assignment, such as art. 9.1.9 of the UNIDROIT
Principles, as well as art. 9 of the UN Convention of the Assignment of
Receivables in International Trade have resulted in adopting the first legal
approach in order to facilitate cross-border business transactions. In contrast, the
provisions of two of the most important sources of “soft law” in European private
law — the Principles of European Private Law (art.11.301) and the Draft Common
Frame of Reference (art.IIl. — 5:108) seek to strike a balance between the legal
interests of all parties involved in the assignment (the assignor, the debtor and the
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assignee) and provide more complex solutions, taking into consideration various
other circumstances, such as the good faith of the assignee, the consent of the
debtor etc.

Keywords: contractual prohibition of assignment; restraint on alienation;

comparative analysis; protection of the assignor’s rights; good faith of the
assignee.
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J-p Pucmo Hnuocku

Jloyenm, MUT Ynusepszumem Ckonje, @axyrmem 3a npasuu HayKu, MeryHapooHu
O0OHOCU U OUNJIOMAMUja

Penybauxa Maxeoonuja

CIEHUO®OUYHOCTHU N TNJIEMHA BO OJHOC HA UCKIIYYYBAIBETO
HA HYKHUTE HACJIEJHULAN

Ancmpaxkm: 3aBelmITaTeIOT MOXE, J1a IO HCKIYYM HYXHUOT HACIEOHUK OJ
HACJICJICTBO, IO/ OMPEACIICHN YCIOBH W (opMa MpeABUACHH BO 3aKOHOT. OCBEH
HCKIIy4yBamEeTO OJf HACJIEACTBO, BO HAIIETO IO3UTHUBHO HACJIEIHO IIPaBO
3aBEITATENIOT MOXKE, TOYUTYBAjKU IO 3aKOHOT, MPEABHUICHUTE YCIOBU U (opma,
J1a U3BPIIHM U JUIIYBAKETO O] IPABOTO HA HYXEH JeN BO KOPUCT HA TTOTOMIIUTE.
Bo 0Boj Tpyxa ke cTane 300p 3a MCKIydyBameTo 0J HacheacTBo (exheredatio nota
causa), KaKkO HacleJHO — TpaBeH MHCTUTYT. MMeHo, 1ienTa Ha TPyJOT € Ja ce
W3BPIIM TOMMHO OIpeJenyBamkbe Ha HCKIYyYyBamkbeTO O]l HACIEACTBOTO, Ja C€
paspemiaTt AWIEMHUTE BO OJTHOC Ha UCKITyIyBamhETO, JIa C€ OMpeIeaT JIUIaTa KOu ce
MCKIIydyBaaT OJ HACJIEJICTBOTO, Ja CE€ corjieja 00eMOT Ha Toa HCKIydyBame, a
0COOEHO BHMMAaHHE BO TPYJOT MOCBETYBaM Ha MPUYUHUTE 32 UCKIYIyBamHETO O]1
HACJIEJICTBO U BPEMEHCKHOT MOMEHT BO OJTHOC Ha TOa KOra € MoTpeOHO Ja ce IIeHH
MOCTOCHETO Ha MPUYMHATA 32 UCKIyYyBame O]l HAcIeACTBO. BO OBOj KOHTEKCT,
cMeTaM, 3a ITO Ke CTaHe 300p BO TPYHAOT, MPBO, JeKa, MOTPEOHO € /1a C€ BOBEE
yIITEe €lIeH Clydaj] KOra 3aBelTaTeNIOT MOXE Ja TO HCKIy4Yd O] HacCleJCTBO
HACIeIHUKOT KO MMa MpaBO Ha HYKEH JIeJl U BTOPO, /la CE€ HAMpaBH OIpeJesieHa
MPpOMEHa BO OJHOC HA MOMEHTOT KOTa K€ C€ IIEHHM TMOCTOCHETO Ha MpUYMHATA 3a
HCKIIy4dyBameTo o HacneAcTBO. Co orjes Ha 3acTaneHOTO HCTPaKyBambEeTO H
MPOYYyBamkETO, CMETaM JIeKa € TIOCTUTHATA UHTEHIM]jaTa Ha TPYIOT.

Kuryynu 300poBu: 3aBemuTaTen, TECTAMEHT, HCKIYyUyBambe, HYXKEH €I, TPUYNHH,
YCIIOBH.
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SPECIFICITY AND DILEMMAS WITH REGARD TO THE EXCLUSION
OF THE COMPULSORY HEIRS

Abstract: The testator can, to exclude the compulsory heir from heritage, under
certain conditions and the form provided in the law. Besides the exclusion from
heritage, in our positive inheritance law, the testator can, law abiding, the predicted
conditions and form, to perform and deprivation of the right to compulsory share
for the benefit of the descendants. This paper will focus on the exclusion from
heritage (exheredatio nota causa), as inheritance — legal institution. Namely, the
aim of this paper is to carry out a conceptual determination of the exclusion from
heritage, to solves dilemmas regarding of exclusion, to designate the persons who
are excluded from heritage, to perceive the scope of this exclusion, and particular
attention in the paper is dedicated to the reasons for exclusion from heritage and
the point of time as to when necessary to appreciate the existence of a reason for
exclusion from heritage. In this context, I think, which will be discussed in the
paper, first, that, it is necessary to introduce another case where the testator can to
exclude from heritage heir who has the right to compulsory share and secondly, to
make certain change regarding of time when will appreciate of reason of exclusion
from heritage. In view of the research and study, I think the intention of the paper
is achieved.

Key words: testator, will, exclusion, compulsory share, reasons, conditions.
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NCTOPUYECKU U CPABHUTEJIHOITIPABEH ITPEI'JIE/T HA
OTI'OBOPHOCTTA 3A HAPYILIBAHE HA OTHOCHUTEJIHO ITPABO
OT TPETO JIMIIE

Ancmpakm: OTHOCUTEIHUAT XapaKTep Ha MPUTE3aTEITHUTE TIPaBa ce U3pa3siBa BbB
BB3MOXXHOCTTA Ha KPEIUTOPA J1a ThPCH JKEJIaHUsS Pe3yiTaT caMoO OT 3abJIKEHUTE
3a HEro Jula, KaTo HapylIaBaHETO Ha TE3W IpaBa IOHAYaJIO CE€ H3pa3sBa B
HEU3N'BJIHEHUE OT HaCpellHAaTa CTpaHa Ha KOPEJIaTUBHOTO WM 3aIbJIKEHUE.
OTroBopHOCTTa 3a TaKOBa HapylLIECHHE CE€ ypekJa OT MpaBujaTa Ha TOTOBOPHOTO
paBo, 3aI0TO JIULA, KOUTO HE ca CTPAHM IO JIOrOBOpa HE MoraT Jia mpujaoOuBar
npasa (T.Hap NPHUHLMII 32 OTHOCUTENIHO ACHCTBUE Ha JAOTOBOPS), HUTO I'BK T€ Ca
cyOeKTH Ha 3aJbJDKEHHE Jla cla3BaT [paBaTa MPOU3TUYAIIM OT JOTrOBOpAa,
JIOKOJIKOTO T€ Ca YUCTO OTHOCHUTEIHHW W 3acsiraT Bpb3KaTa MEXKIY CTPAHHUTE IO
noroBopa. [IpaBoTo Ha kpeauTopa obade 61 MOTIIO Aa ObJIe 3aCETHATO U OT TPETH
JUIa, KOUTO HE ydyacTBaT B JoroBopHata oOnuranusa. Koero moctass BbIipoca 3a
XapakTepa Ha TSAXHAaTa OTIFOBOPHOCT, KOraTo JACHCTBHSITA UM ca OCYETWIH
YOPAKHSABAHETO Ha KPEeIUTOPOBOTO B3eMaHe. HampaBeHUAT B H3I0KEHUETO
HCTOPUYECKU U CPABHUTEIHONPABEH MpErJie]l BOIU 10 U3BOJIA, Y€ rojisiMa 4acT OT
€BPOIENUCKUTE 3aKOHOJATEICTBA WM CBhABPXKAT H3PUYHO MpPaBWIIO 3a TAXHATA
OTTOBOPHOCT WJIM TaKoBa C€ W3BEeXJa OT IsJIOCTHAaTa ypenda Ha
M3BBHAOTOBOPHATA OTTOBOPHOCT, CIIOPE KOETO TPETO JIUIIE, KOETO HapylllaBa WK
crocoOCTBa 3a HapylllaBaHE Ha YYKJI0 OOJHMTallMOHHO OTroBaps 3a MPUYHMHEHHUTE
OT HETO BpeaH.

Kniouoeu oymu: 0TTOBOPHOCT, U3BBHAOIOBOPHATA OTTOBOPHOCT, TPETO-JIHIIE,
IIPUTE3ATEIIHU ITPaBa.
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HISTORICAL AND COMPARATIVE REVIEW OF LIABILITY FOR
INFRINGEMENT OF RELATED RIGHT BY THIRD-PARTY

Abstract: The relative nature of the right of attribution is expressed in the ability of
the creditor to seek the desired result only from the persons for whom it is liable,
and the breach of these rights is, in the first place, the non-fulfillment by the
counterpart of the correlative obligation.Liability for such an infringement is
governed by the rules of contract law, because non-parties cannot acquire rights
(the principle of relative effect of the contract), nor are they subject to an
obligation to respect the rights arising from the contract, as far as they are purely
relative and affect the relationship between the parties to the contract. However, the
rights of the creditor could also be affected by third parties not participating in the
contractual bond, which raises the question of the nature of their liability when
their actions have frustrated the exercise of the creditor's claim.The historical and
comparative examination made in the report leads to the conclusion that a large
part of the European legislation either contains an explicit rule of their
responsibility, or is derived from the general rules on non-contractual liability,
according to which, third-party, who violates or contributes to a violation of a
foreign bond, shall be liable for the damages caused by them.

Key words: liability, tort liability, third-party, claim.
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OBJEKTHU MOJAEJI UCITIOPYKE EJIEKTPUYHE EHEPI'MJE

Abcmpakm: TlpucTyn eNeKTpUYHO] €HEpruju HHUje caMO TEKOBHMHA MOJEpHE
[MBIJIM3AIM]€ KOja je u3rpaawia MHOPaACTPYKTypy U OMOryhmiia KBaJIUTETHUJH
*UBOT rpahana, Beh nmpercraBiba HYKHOCT, OJTHOCHO OCHOBHY IOTPE0y KOjy YOBEK
MoOpa J1a 33/I0BOJbH Ja OM MOTao Ja BOAM CaBPEMEHHU KMBOT. YOBEK je y CBETY
JAHAITBUIE OKPY)KEH MOJCPHHUM eJIEKTpUUHUM ypehajuma 6e3 Kojux He MoXke Ja
nenu wuH(OpMaIMje ca JpyruMma, Tako Jaa Ou oHemoryhaBame Kopulihema
eJIEKTpUYHUX ypehaja 3a 4oBeKa 3HAYMO KUBOT y H3oiauvju. Bomehu pauyna o
MPUCTYITY €IEKTPUYHE €HEPruje Ka0 OCHOBHO] MOTpeOU UyoBeKa, a uMajyhu y BUIy
KOMEpIIMjaTHy OAPKHBOCT TpYyXKama HaBEACHE YCIyre, JAp)KaBe Cy ce
omnpeesbuBaiie 3a 00JEeKTHU WJIM CyOjeKTHH MOJZIET HUCIIOpYKe. Y paay ce yKasyje
Ha TPEIHOCTH U MaHe 00jEKTHOT MOJeNa U Jajy MPENopyKe 3a MPEBaA3HIAKCHE
MOjeIMHUX Tpoodiema.

Kayune peuu: 00jexTHU MOJIET, UCTIOPYKA €JIEKTPHUUHE €HEPTHje, KAPAKTEPUCTUKE
MOJIeJIa UCTIOPYKE
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OBJECTIVE MODEL OF ELECTRICITY SUPPLY

Abstract: Access to electricity grid is not only the achievement of modern
civilization who built the infrastructure and enabled better quality of life to
citizens, but represents a necessity and a basic need that one must meet to be able
to live a modern life. In the modern world the man is surrounded by contemporary
electronic devices used for sharing informations with others, the lack of their usage
meant life in isolation. Taking into account the approach to electricity grid as a
basic human need, and bearing in mind the commercial viability of providing these
services, countries are opting for the objective or the subjective model of electricity
supply. This paper points out the advantages and disadvantages of the objective
model and make recommendations to overcome certain problems.

Key words: objective model, the electricity supply, features of electricity supply.
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FREEDOM OF RELIGION OR FREEDOM FROM RELIGION:
RELIGIOUS LIBERTY AND THE SEPARATION
OF CHURCH AND STATE

Abstract: Religious liberty, appeared and developed within particular historical
circumstances, and it is related to both religious and secular intellectual traditions
in the West, as well as their legal-political institutionalization. The language of law
is partially responsible for this perception, formulated so frequently in terms of
acceptable authority and neutral standards. Modern democratic states have a
tendency to be largely secular meaning that their legal and institutional foundations
manifest separation of church and state. A democratic state has to protect the rights
and freedoms of its citizens and as a consequence, should integrate both religious
liberty and differences in religion and in other aspects of public life. However,
religious citizens frequently perceive a secular state as un favorable toward
religion. An important issue is how can secular states grant liberty for all citizens
in a way that follows un appropriate separation of church and state and reduces
disaffection of religious citizens. A reasonable separation of church and state is a
protection of both religious liberty and state autonomy. This separation is generally
regarded in relation to restraining state activity toward religion. The regulation of
the relationship between government and religions is determined by three major
principles: the liberty principle, which requires the state to protect religious liberty,
the equality principle, which requires equal treatment of different religions by the
state, and the neutrality principle, which requires state neutrality toward religion.

Key words: religious liberty, religious citizen, secularism, democracy, law.

53



Bekim Nuhija, PhD
Assistant Professor, Faculty of Law, Southeast European University
Republic of Macedonia

THE RIGHT ON PRIVATE PROOERTY AND THE RESTORATION OF
DEPRIVED PROPERTY

Abstract: The right to property is recognised by the Macedonian Constitution as
well as by international treaties passed by the United Nations, Council of Europe
and other international institutions as one of the basic human rights. Property,
possession and housing rights are an essential part of everyone’s lives; hence their
protection through domestic and international laws is a necessary feature of human
dignity. The need to restitute property in case it is unlawfully confiscated by the
State emerges from this basic human right to property.

The process of deprivation of private property in Macedonia by the previous
communist regime and the subsequent legislative measures to restitute property
will be described and analyzed. This paper, shortly analysis and presents the major
obstacles and problems which have occurred in the process of restitution and
compensation. This analysis is relevant to assess the degree of enforcement in
Macedonia of enacted property rights. In Macedonia, the restoration of deprived
property is considered as one of the most important issues to create a stable and
economically viable State. It is also one of the most difficult objectives to achieve
in view of the fact that the deprivations took place in a 50 years time span by the
subsequent rulers of Macedonia.

Key words: private property, restitution, property rights, international law.
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BPHIEILE HA POJAUTEJICKOTO ITPABO 110 PA3BO/JIOT HA BPAK BO
MAKEJOHCKOTO " CITIOPEABEHOTO ITPABO

Ancmpakm: BpuiemeTo Ha POAUTEICKOTO MPABO 1O Pa3BOAOT Ha Opak € eIHO OJ
HAjaKTyeJIHUTE Mpaiiamka BO cdepaTa Ha CEMEJHOTO IMPaBO BO CHUTE EBPOICKH
3eMjH, MOpaau C€ MOTOoJIEeMUOT Opoj Ha pa3BelleHU OPAKOBU M MOPAAN TOJIEMUTE
MOCIIEUIM IIITO T UMa Pa3BOJOT Ha Opak Bp3 fenarta. Bo TpynoT aBTopoT naBa
Mperjie/l Ha MPaBHOTO YpeayBame Ha pa3BOJIOT Ha Opak BO MaKEIOHCKOTO MPaBO U
yKaxyBa Jieka BO MakeloHHja MMaMe 3acTapeHH 3aKOHCKU pelleHHja BO OBaa
o0JacT, KOM HE c€ MPOMEHETU JBaeceT W IMeT TOJWHM U KOM HE ce BO Hajmobap
WHTEpeC Ha JeTeT0. Bo TEKCTOT aBTOPOT /aBa mperjien Ha NCTOPUCKHUOT Pa3Boj Ha
BPIICHETO HA POJUTEIICKOTO MPABO MO Pa3BOJIOT Ha OpaKk BO €BPOTICKUTE 3eMjU U
ce 3aJpXXyBa Ha aHANIM3a Ha COIMOJONIKUTE WMCTpPaKyBama 3a BIIMjaHHETO HA
pa3BoJOT Ha Opak Bp3 Jerara, a 0cOOCHO Ha UCTpa)xKyBamaTa 3a BIMjaHUETO Ha
MOJIEJIEHOTO POJUTENCTBO MO Pa3BOAOT Ha Opak, IITO € COBpeMeHa TeHIEHIIHja BO
CBETOT BO TMoOcieaHuBe ToAuHHU. lcTo Taka, aBTOpOT naBa mperyieq U Ha
pETyIMPameTo Ha BPIICHETO Ha POJUTEIICKOTO MPABO MO Pa3BOAOT HA Opak BO
Haj3HAYajHUTE MEyHapOJIHU IOKYMEHTH, a BO TPYIOT € JajZieHa U CropeadeHo
MpaBHA aHAIM3a HA PETYJIHPAETO Ha BPIICHETO HAa POAMTEICKOTO IPABO IO
pa3BoOIOT Ha OpaK BO COBPEMEHHUTE €BPOIICKH 3aKOHOIABCTBA. BO TEKCTOT aBTOPOT
MpaBH aHAJIN3a HA CETAlTHUTE 3aKOHCKH PEIICHH]ja 32 BPIICHE Ha POAUTEICKOTO
mpaBo MO pa3BojoT Ha Opak Bo PemyOnuka Makenonuja, U ykaxyBa Ha CHTE
MOCTOJHU cNTa00CTH KOU JOBEIyBaaT A0 MpobieMu BO MpakThkaTa. Bp3 ocHoBa Ha
CEBO OBa, aBTOPOT JlaBa M KOHKPETHH MPEIO3U 32 PETYIUPAHETO HA BPIICHETO HA
POIUTENICKOTO MpaBO MO pa3BOAOT Ha Opak BO HOBHOT ['pafaHcku 3akoH Ha
Penmy6nuka Makenonrja ymja u3paboTka € BO TEK W KOJ K€ TH peryjupa H
CEMEJHUTE OJHOCH.

Kﬂy‘ll-lu 360p06u: Pa3BoOd, BPIICHE HA POAUTCICKOTO IIpAaBO IIO pa3BOd Ha 6pa1<,
3aCIHUYKO BpIICHC HA POAUTCICKUTC OATOBOPHOCTH 110 Pa3BOA HA 6pa1<
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PARENTAL RESPONSIBILITIES AFTER DIVORCE
IN MACEDONIAN AND COMPARATIVE LAW

Abstract: The exercise of parental rights after divorce is one of the most important
issues in the field of family law in all European countries because of the increasing
number of divorces and due to the significant impact that divorce has on children.
In this paper the author gives an overview of the legal regulation of divorce in the
Macedonian legislation and indicates that Macedonia have outdated legislation in
this area that have not changed for twenty-five years and that is not in the best
interest of the child. In the article the author outlines the historical development of
performing parental responsibilities after divorce in European countries and the
analysis of sociological research on the impact of divorce on children, especially
research on the impact of joint physical custody after divorce, which is a
contemporary tendency in the world in recent years. Furthermore, the author
outlines the regulation of the exercise of parental responsibilities after divorce in
the most important international documents as well as a comparative legal analysis
of the regulation of the exercise of parental responsibilities after divorce in modern
European legislation. In the text the author analyzes the current legislation
regarding the exercise of parental responsibilities after divorce in Macedonia, and
he specifically points to weaknesses that lead to problems in practice. Based on
this, the author gives specific proposals for regulating the exercise of parental
responsibilities after divorce in the new Civil Code of the Republic of Macedonia
which is currently underway and which will regulate family relations.

Key words: divorce, exercise of parental right after divorce, joint exercise of
parental responsibilities after divorce.
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SAAOJIZKUTEJIHO VS 1OBPOBOJIHO 3/IPABCTBEHO
OCUI'YPYBAIBE

Ancmpaxm: OCHOBHUTE NpaBa OJ 3/IPABCTBEHO OCUTYPYBame CE€ MEIyHApOIHO
IIPU3HATH YOBEKOBHU IIpaBa KOM IMOYMBAAT HA HAyelaTa Ha XyMaHOCT U JOCTAITHOCT
CO LIEJI TIOYUTYBamkE, 3a4yBYBalkhe HYHANPEAYBAHE HA YOBEKOBUOT MHTETPUTET.
[Topaau miTo, cekoja ApxaBa Ce CTPEMH Ja BOCIOCTAaBU U OAPKH €PHUKACEH U
e(eKTUBEH 3/IPaBCTBEH CUCTEM KOj MOYMBA Ha 3/IpaBU OMNIITECTBEHH BPEIHOCTU
yija 1es ce 00e30elyBambeTo U OCTBapyBameTO Ha IpaBaTa O] 3/paBCTBEHA
3amTuTa. MeryToa, KOpIyCOT Ha IpaBaTa OJ 3IpPaBCTBEHO OCUTYpPYBame €
KapaKTEepUCTHYHO 32 CEKOja Jprasa, I1a 3aToa THE BO MOrojieMa WIX Iomaja Mepa
ce pa3iukyBaaT. lMeHO, ocCTBapyBameTO Ha OIpEAEICHUTE IpaBaTa O]
33JJOJUKMTEIHO  3/IpaBCTBEHO  OCUTypyBame€ U JOOPOBOJHO  3[PAaBCTBEHO
OCHUTYPYBam€ C€ 3aKOHCKU 3arapaHTHpaHd IpaBa, MOPagd IITO HEONXOAHO € JAa
OujaT Nperu3Ho yTBPAEHU U TUCTUHTBUpaHU. Llenta Ha oBa ncTpaxKyBame € Ja ce
YKa)Xe Ha NPEJHOCTUTE U HEraTUBHUTE CTPaHU OJ] 33J0JLKUTEIHOTO 3PaBCTBEHO
OCUTYpYBam€ HACIpPOTH MPEAHOCTUTE M HEraTUBUTE CTPAaHH Ha JOOPOBOIHOTO
OCHUTYpyBame, IpaBaTa U OOBPCKUTE HA OCUTYPEHHIIMTE KOU IPOM3IIEryBaaT O]l
3aJJOJDKMTEITHOTO U IOTIOJIHUTEIHO 3APAaBCTBEHO OCUTYPYBAE.

Knyunu 360poeu: 3a0JKUTENHO 3IPaBCTBEHO OCUTYpYBame, JA0OPOBOIHO

3APaBCTBCHO OCUT'YPYBAILC, 3aKoH 3a 3APaBCTBCH 3alllTUTA, 3aKoH 3a 3alllTUTa Ha
IIpaBaTa Ha MAIMUCHTUTC .
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MANDATORY VS VOLUNTARY HEALTH INSURANCE

Abstract: The health protection rights are internationally recognized human rights
based on the principals of humanity and accessibility. Each modern country aims
to build up health protection system, which will deliver, maintain and promote the
public health as core to the human integrity. Thus, effective and efficient health
systemshould implement and enforce fulfillment of the health insurance rights and
health protection rights.

This research aims to specify the advantages and disadvantages of the mandatory
health insurance versus voluntary health insurance, emphasizing the rights and
responsibilities of the health insurers.

Key words: mandatory health insurance, voluntary health insurances, Health
protection Law, Health insurance Law.
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YOBEKOBUTE ITPABA HU3 IPU3MATA HA CJIEJEIBETO HA
KOMYHUKAIIUUTE

Ancmpakm: Co TIOMOII HAa HAMPEJOKOT HAa TEXHOJOTUUTE Ha APXKABUTE UM Ce
OBO3MOJXYBa CJIeJIelh¢ Ha KOMyHUKAIMUTE, HO UCTUTE HE yCIeBaaT Aa obez0enar
3aKOHHWTE W TMpaBUjaTa TMOBP3aHU CO CIEACHETO Ha KOMYHUKAlMUTE Jia Ce
NpUIPKyBaaT A0 MeTyHapOJHUTE YOBEKOBH TpaBa M Ja o0e30emaT cooIBETHA
3alITHTa Ha MpaBaTa Ha MPUBATHOCT U Ha ci1000/1a Ha U3pa3yBambe.

[Ipeky 0BOj Tpya ke ce HampaBu 00OM Ja ce 00jaCHU HA KO] HAYMH METyHApOTHHUTE
YOBEKOBH TIpaBa Ce MPUMEHYBaaT BO COBPEMEHATa JWTUTAIHA CPeIruHa, 0COOCHO
BO CBETJIO HAa Pa3BOjOT HA PACIOJIONKIMBUTE TEXHOJIOTUU U TEXHUKH 32 CIIE/ICHE Ha
KOMYHUKAIUUTE U Ha IPOMEHUTE HU3 KO MUHYBAaT.

Co mpuHIMIIUTE HABEJIEHW BO OBOj TPYH K€ C€ MOHYIM €HA paMKa 3a OIICHYBambe
Jay TIOCTOCUKUTE WIH TPEIIOKEHUTE 3aKOHM M TPAaKCH 3a CIelCHe Cce
KOH3UCTEHTHH CO YOBEKOBHUTE MPaBa.

Knyunu 300poeu: 4OBEKOBH IpaBa, ApKaBa, KOMyHUKAIlUH, IPUBATHOCT.
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HUMAN RIGHTS IN LIGHT OF THE INTERCEPTION OF
COMMUNICATIONS

Abstract: With the help of developments in the states allowing interception of
communications, but they fail to provide the laws and rules relating to the
interception of communications to adhere to international human rights and to
ensure adequate protection of privacy and freedom of expression
Through this paper will attempt to explain how international human rights as
applied to contemporary digital environment, especially in light of the
development of available technologies and techniques for interception of
communications and the changes that pass.
With the principles outlined in this paper will provide a framework for assessing
whether existing or proposed laws and practices for monitoring are consistent with
human rights.

Key words: human rights, state, communications, privacy.
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OAI'OBOPHOCT 3A HITETA NPEAN3BUKAHA O/l ’KUBOTHMU:
CEKTOPCKHU PE/KUM 3A JABHUTE ITATULITA

Ancmpaxm: Bo TpyAoT ce aHaAIM3Upa OJTOBOPHOCTA 3a MITETA MPEAU3BUKAHA O]
KUBOTHM HA JaBHUTE TAaTHIITA BO MAaKEIOHCKOTO OTIITETHO IIPaBo.
ITpobmemaTrkaTa ce aHaM3Mpa MPEKy CIOpEayBamke Ha pellieHrjaTa BOBEICHU CO
pedopmaTta Ha 3aKOHOT 3a OOJUTAIMOHUTE OJHOCH HM3BpiieHa Bo 2008 roawHa U
MOCEOHUTE TPOMHCH CO KOW INTO Ce€ ypeayBaar jaBHuUTe marummra. [lTo ce
OJIHECYBa Ha TIOCJICIHHMBE, UCTUTE C€ MPUKAKYyBaaT KaKO O] aCMEKT HAa HUBHATA
COIpXXMHA Taka M OJi acCMeKT Ha HMBHATa MPUMEHA BO cyAckara mpaktuka. Ce
MpaBy, MPUTOA, OOW pelIeHrjaTa 3a OATOBOPHOCTA 3a INTETa MPEAU3BUKAaHA O]
KUBOTHU COJIPKAHU BO MOCEOHUTE TMPOMHCH CO KOU IINTO C€ ypeayBaaT jaBHHUTE
MaTUINTa Ja ce KBalu(HUKyBaaT BO CMHCJA Ha OIIITHTE MPOIUCH, OJHOCHO BO
CMHCJIa Ha aKTyeJIHHUTE MpaBuja Ha 3aKOHOT 3a OONMranuoHure ogHocu. OBa co
IIeJ J1a ce corjiefaaT COOJBETHOCTA M ONpPaBAaHOCTA HA MOCEOHUTE MPOIMCH CO
KOH IITO C€ ypeayBaaT jaBHUTE MATHUIIITA.

Knyunu 300poBu: wmema, oswcueomnu, jasnu namuwma, Hoeena 2008, seuna,
00jexmuHa 002080pHOCM
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LIABILITY FOR HARM CAUSED BY ANIMALS: SECTORIAL REGIME
FOR PUBLIC ROADS

Summary: The paper analyzes the liability for damage caused by animals on
public roads according to Macedonian tort law. The issue is analyzed by
comparing the rules introduced by the reform of the Law on Obligations carried
out in 2008 and the special rules applicable to public roads. As to the latter, they
are presented in terms of their content and in terms of their application in court
practice. The paper makes an attempt to qualify the legal solutions on the liability
for harm caused by the animals contained in the special rules applicable to public
roads in terms of the general rules, i.e. in terms of the current rules of the Law on
Obligations. This is done in order to consider the appropriateness and feasibility of
the special rules applicable to public roads.

Key words: harm, animals, public roads, reform of 2008, fault, strict liability.
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PRINCIP NEUTRALNOSTI PDV SISTEMA EU KAO POSEBNA
DIMENZIJA USTAVNOG NACELA JEDNAKOSTI:
PORESKE OLAKSICE U SISTEMU PDV-A CRNE GORE

Apstrakt: Jednakost gradana pred zakonom predstavlja jednu od osnovnih ustavnih
garancija. U oblasti ljudskih prava, a na osnovu prakse Ustavnog suda Crne Gore,
povreda principa jednakosti, odnosno diskriminacija, predstavlja razlikovanje u
pogledu posjedovanja i obima prava koje nije dozvoljeno, zbog osnova i nacina
razlikovanja. Kada je rije¢ o sistemu poreza na dodatnu vrijednost glavni oblik u
kome se javlja koncept jednakosti jeste princip neutralnosti, koji zabranjuje razli¢it
poreski tretman dobara ili usluga iste vrste. lako bi zakonodavac prilikom
koncipiranja odredenih legislativnih rjeSenja trebalo da poStuje navedeni princip,
postoje slucajevi kada je on zanemaren. Predmet ovog rada predstavlja analizu
poreskih olakSica u crnogorskom sistemu poreza na dodatnu vrijednost sa aspekta
posStovanja pravila razvijenih u praksi Suda pravde Evropske unije kada je rije¢ o
primjeniprincipa neutralnosti. Ista ¢e pokazati da poreska politika u pogledu
preferencijalnog poreskog tretmana hotela sa Cetiri, pet i viSe zvjezdica predstavlja
flagrantno krSenje principa neutralnosti, kao specificne dimenzije ustavnog nacela
jednakosti gradana pred zakonom.

Kljucne rijeci: Princip neutralnosti, nacelo jednakosti gradana pred zakonom,
porez na dodatnu vrijednost, poreske olaksice
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THE EU PRINCIPLE OF VAT NEUTRALUTY AS A SPECIAL
DIMENSION OF THE CONSTITUTIONAL GARANTEE OF EQUALITY
OF CITIZENS BEFORE THE LAW: TAX RELIEFS IN THE VAT
SYSTEM OF MONTENEGRO

Abstract: The principle of equality of citizens before the law represents one of the
basic constitutional guarantees. In the field of human rights the breach of this
principle, respectively discrimination, represents a different treatment regarding
the extent of rights which is forbidden, because of the basis and the way of
differentiation. Regarding the system of value added tax the main form of the
concept of equality is the principle of neutrality, which prohibits different
treatment of goods and services of the same kind. Notwithstanding that the
legislator should respect the subject principle in the process of framing legislative
solutions there are situations when this is not the case. The subject of the article
represents the analysis of tax reliefs in the Montenegrin system of value added tax
from the aspect of compatibility with the rules developed in the practice of the
Court of Justice of the European Union regarding the principle of neutrality. The
analysis will show that preferential tax treatment of four, five and more stars hotels
represents a manifest breach of the neutrality principle, as a special dimension of
the constitutional principle of equality of citizens before the law.

Key words: principle of neutrality, principle of equality of citizens before the law,
value added tax, tax reliefs.
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I-p Ypow Hosakosux,
Joyenm, Ilpasnu paxynimem, Ynueepzumem y beoepady Penyoiuxka Cpouja

PEJIUTI'NJA JETETA -ACIIEKT POJAUTEJ/BCKOI IIPBA
NJIN TIPABA TETETA HA U3BOP

Ancmpaxm: Vlako uTame peluruje IeTeTa y Cprckoj TEOPHjU MOPOIUIHOT ITpaBa
HUje 3Ha4ajHuje 0OpahuBaHO, Yy MHOCTAHO] JHUTEPATYypU TEOPHJCKE pacmlpaBe o
OBOM MHUTaBy Aatupajy jour ¢ kpaja XIX Beka. Penuruja mocraje OMTHO MUTAE Y
MOPOJAMYHOM TPaBy Yy CaBpeMEeHO J00a ¢ 003upoM Ja je CBe BHUIIE MPUCYTaH
€JIEeMEHT MYJITHKYJITYpaTHOCTH, OJHOCHO 3aKkJbyueme OpakoBa usmely ocoba
Pa3IUYUTOT JIP>KaBJBHCTBA U PA3IMUUTE PeNUrHje y Kojuma ce pahajy nena koja he
OuTH orajaHa y CKJIaay ca JeJHOM KYyJITYpPHOM, PEIIUTH]CKOM TIOTMOM. Y MHOTHUM
npkaBama, Mehy kojuma HaBogumo M3paen u JyxHy Adpuky, 3aKibydyeme H
pa3Boa Opaka perynuinly peiaurujcke Hopme. [lo3uTuBHONpaBHE HOPME Cy Yj€IHO
u penurujcke HopMme. To ce moceOHO, U Tpe CcBera, OMHOCH Ha MOPOANYHONPABHE
Hopme. HaBomu ce na je CAJl Hajpenuruo3Huja apkaBa 3amajgHOr CBETa, TJE
npunanajy jour u [losbcka u Upcka. Y MycnnMaHCKUM ApKaBama KyJITypa U MpaBo
OJIpa’kaBajy pPelIurhjcKa yBepema.

JemHo o1 OCHOBHHUX MpaBa pPoJWTEsha MPEMa CBOjOj ACIH j€ MPaBO POAXTESba Aa
Bacmuraajy nemy. l[IpaBo pomuresba na oApene pelurujy JIeTeTa UMayo je CBOj
KOpPEeH Y patria potestas oua na OApedN pEIuTHjy [eTeTa Kao HEroBOM
HCKJbYYMBOM TIpaBy. PomuTespbn mMajy ycTaBOM 3amITHNEHO TPaBO Ja OApere
peMuTHjy JIeTeTa U HETOBO PEIHMTHjCKO oOpa3zoBame. MehyTuMm, poauTesbeko
IpaBoO y OBOj 00JIacTH HHjE allCOIYTHO, MOCEOHO Kajla ce YCIEN PEJIMIHjCKUX
yBEpEHA YIPOKaBa 3/IpaBJbe JETeTa.

3a pasnuKy ON IENYKOIHOT CeTa MpaBa JeTeTa YBEIACHHX y IpaBHU CUCTEM
ITopoauunum 3akoHoM 2005. roawHe, TpaBO JeTeTa HAa HM300p pEIUTH]C HHU]jE
M3PUYXTO TIpeABUNEHO 3aKOHOM. Y TOKY Tpajama Opaka oba poautesba oapehyjy
penurnjy aeteta. I[lopoauynu 3akoH TpenBubha Ja pPOAHWTESs KOJU HE BpIIU
POJUTEIHCKO MPABO MMa MPABO Ja OJUIydyje 0 OMTHUM MUTAamUMa KOoja YTUUy Ha
KUBOT JIeTETa: Npely3uMame MEIUIIMHCKOT 3axBara, MPOMEHa MpeOUBAIUIITA,
o0pa3oBame U pacroiarame UMOBHHOM jereta Behe BpeaHoctu. C 003upom ja ce
peNnuruja He pasiiuKyje MO TEXUHU OJ JPYruX OUTHHX MHUTamka Koja yTU4Yy Ha
KUBOT JIeTETa, JOJATHO jep je 3a Mpeay3uMame MEAUIIMHCKE WHTEPBEHIIH]E
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noTpeOHa CarigacHOCT POJIUTEIha KOjU HE BPIIM POIUTEIHCKO MPaBO, a KaKo
(He)rpeny3uMame  MEAMIIMHCKE HWHTEPBEHIIMjE MOXE OWTH  YCIOBJBEHO
PEJIUTHjCKUM OTIPEACIHEHEM POJUTEIha, OHNIa OU Tpedaslo TPAKUTU CarIaCHOCT
poIuTesha KOjU HE BPIIM POJIUTEIHCKO MPaBO U 3a M300p penuruje aerera. Y
cityuajy pa3Boja Opaka 3a oapehuBame Ui IPOMEHY peIuruje IeTeTa noTpedHa je
CarjJacHOCT POJUTEIbA KOjU HE BPIIN POJAUTEIHCKO MPABO.

Kayune peuu: poautesbCko NpaBo, NpaBo AETETa, pejiuruja Aerera, OuTHA MUTamka
3a JKUBOT JIETETA, CarjlaCHOCT POJAUTEIbA.
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Urosh Novakovic,
Assistant Professor, Faculty of Law, University in Belgrade, Republic of Serbia

CHILD RELIGION - PARENTAL RESPONSIBILITY OR RIGHT OF THE
CHILD TO CHOSE

Abstract: Although child religion issues in the Serbian family law theory has not
been significantly examined in foreign theoretical discussions this issue dating
back to the end of the XIX century. In modern time religion becomes an important
issue in family law due to the increasingly significant element of multiculturalism,
conclusion of marriages between people of different nationality and different
religions, in which born children will be raised in accordance with particular
cultural, religious dogma. In many countries, among which we mention Israel and
South Africa, religious norms govern marriage and divorce. Positive norms are
also religious norms. This especially and primarily relates to family law norms. It
is alleged that the USA are the most religious country in the Western world,
including Poland and Ireland. In Muslim countries, cultures and law reflect
religious beliefs.

One of the fundamental parental rights toward their children is the right of
parents to raise their children. The parent's right to determine child's religion had
its roots in fathers patria potestas to determine child's religion as his exclusive
right. Parents have a constitutionally protected right to determine child's religion
and his religious education. However, parental rights in this area is not (and should
not be) absolute, especially when due to parent's religious beliefs endanger the
child's health. Unlike whole set of children rights introduced into serbian legal
system by the Family Act in 2005, the child's right to chose religious is not
expressly provided by law. During the marriage, both parents have right to
determine child's religion. Family Act provides that a parent who does not exercise
parental responsibility has the right to decide on important issues affecting the
child's life: taking medical treatment, residence change, education, and disposition
of the child high value assets. Considering that religion questions does not differ
from other important issues affecting the child's life, according to Family Act, in
addition because undertaking medical interventions require consent of the parent
who does not exercise parental responsibility, bearing in mind that undertake of
medical intervention may be conditioned by parent's religious commitment, the
consent of a parent who does not exercise parental responsibility is required for
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determing child's religion. In the case of parental divorce, determing or change of
the child's religion requires consent of a parent who does not exercise parental
responsibility.

Key words: parental responsibility, right of the child, child religion, Family Act,
parental consent.
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J-p Josan 3aghupocku,
Joyenum, Ilpasen paxyrmem ,,Jycmunujan Ipeu “
Yuusepsumem ,, Ce. Kupun u Memoouj *“ Penyoauxa Maxeoonuja

EKOHOMCKATA KPU3AN HOBUOT TPT'OBCKU IIOPEJOK —
ITPABHA AHAJIM3A

Abdcmpaxm: BocriocTaBeHUTE MEYHAPOJIHH €KOHOMCKH OJHOCH C€ MPeJ CEpUO3EH
TECT Mpea HOBUTE TCHACHIIMM KOW TM HApylIlyBaar JOCETallHUTE MPAKTUKH Ha
€KOHOMCKO 00e/IMHyBamke U MHTEH3UBHA COpab0TKa, Kako U cakamarta 3a TpuymMQ
Ha EKOHOMCKMOT JjubOepanu3aM BO OJHOC Ha MPOTEKIHMOHU3MOT. Hosure
TEHJICHIIMN KOW C€ jaByBaaT BO INIOOATHM paMKH CE€ MPEAM3BUK U 3a MOCTOjHATA
MpaBHA U MHCTUTYIIMOHATHA PaMKa Koja ce€ OJlHEeCYyBa Ha MelyHapoJHaTa TProBuja
¥ BOOIIIITO Ha ME'yHapOJHUTE €KOHOMCKH OHOCH. TpyIoT mpeTrcTaByBa CKpOMEH
obun ma ce objacHAT MPUUMHUTE 3a riobamHaTa Kpu3a BO Pa3BUEHUTE €KOHOMUHU
KaKo U Jia ce JIOUMpaar IJIaBHUTE MPUYMHU 30IITO CE [0jaBUja CUJIHU MPOTUBEHA
Ha BOCIOCTaBEHHOT EKOHOMCKHU MOpPEJOK KO M3MHUHATHUTE IOBEKE OJI TPHECEeT
TOJIMHU ja MPOMOBHpAIIe TIobanu3alujata Kako yCIeleH MPOeKT KOj K& JOHece
€KOHOMCKHM HaIlpeaokK U mojaobap >kuBOT 3a cure. IIpaBoTo, Kako perymnarop u
3alITUTHUK HAa BOCIIOCTABEHUTE TPrOBCKH MPAKTUKH € UCTO Taka Mpej Cepuo3eH
TECT a MHOTYy NPOMEHM BO TPrOBCKHTE OJHOCHM Ke Oujar npuyuHa 3a
BOCIIOCTaBYBalkh€¢ Ha HOBU IPABHU MpaBUiia KOM CE€ BO rojieMa Mepa paziIudyHH O
JOCETalllHUOT CO JELEHUH BOCIOCTaByBaH cucTteM. Paszanute Qopmu Ha
€KOHOMCKHM HHTErpaluy Kako PETMOHAHM Taka M TJ00adHU ce MPOU3BOJ HA
Mel'YHapOJIHU JIOTOBOpU KOM Ke OugaT NpeAMeT Ha IMOBTOPHO pas3riieyBabe.
ExoHOoMCKUTE OJHOCH C€ €lleH OJ HajBaXHUTE CTOJIOOBHM Ha LEJIOKYIMHUOT
ommTecTBeH mopenok. Cekoja MpOMEHaHa EKOHOMCKATa JOKTPUHAa HYXKHO Ke
3Ha4YM U MPOMEHa Ha OpPOJHU ONIUTECTBEHH MPHUHLMUIN KOU CE€ BOCIIOCTaBYBaHU CO
neneHuy. ManuTe Op)kaBU T clieaT MpaBujiaTa Ha Urpa Ha rojemute. Tue ce
3aHeMapiauB (PakTop MpH YTBPAYBAKETO HA MpaBUiIaTa HO, HUBHATA IMPEIHOCT €
IITO MOXKAT, 3a pa3JiiKa O] ToJeMuTe, Opry Ja ce mpuaarofaTr Ha HOBUTE YCJIOBHU a
CO TOAa Jia TO U3BeYaT HajI00pOTO 3a CBOUTE IparaHHu.

Knyunu 360poeu: TProBCKU TOPENOK, MElyHAPOJHHM EKOHOMCKH OJIHOCH,
€KOHOMCKHU JIn0Oepanu3aM, Mer'yHapoIHa TPrOBHja.
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THE ECONOMIC CRISIS AND THE NEW TRADE ORDER
— A LEGAL ANALYSIS

Abstract: The current global trade and economic relations are facing serious tests.
There are new trends shifting the current practices of economic unification and
intensive international cooperation towards more protectionism. They refuse to
glorify the achievement of the economic liberalism. These new waves occurring
globally are real challenge for the existing legal and institutional framework
regulating the international trade, or the international economic relations in
general. This paper 1s a modest attempt to explain the reasons for the global crisis
in developed economies, to identify the main reasons for the strong opposition to
the established economic order that in the last thirty years has promoted the
globalization as a successful project that will bring economic progress and a better
life for everyone. The law as regulator and defender of the established trade
practices is also at serious test and numerous changes in trade relations will be
reason for the establishment of new regulations which are largely different from
previous system. Different forms of economic integration as regional as well
global are product of international agreements that will be subject to review.
Economic relations are one of the most important pillars of the entire social
system. Each change in the economic doctrine will necessarily mean a change of
numerous social principles established in decades. Small countries follow the rules
of the game of the big players and they are negligible factor in determining the
rules. However, their advantage is that they may quickly adapt to new conditions
and make the best choice for their citizens.

Key words: trade order, international economic relations, economic liberalism,
international trade.
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Homap, Penybauxa Maxeoonuja

SAIITUTA HA TIPABOTO HA COIICTBEHOCT HA
HEJABU/XHOCTUTE KAKO YCTABHO 'APAHTUPAHO ITPABO

Ancmpakm: [IpaBoTO Ha COICTBEHCT MPETCTaByBa YCTAaBHO TI'apaHTUPAHO IMABO
cormacio wieHoT 30 ox YcraBor Ha PemyOnuka Makenonuja, crnopen Koj
COTCTBEHOCTA CO3/]aBa MpaBa U OOBPCKUM U Tpeba Ja ciIyXu 3a Jo0po Ha
MOEIUHENIOT W Ha 3a€/HUIIATa, MPU IITO, HUKOMY HE MOKaT Jla My OMIaT 0J136MEHH
WM OTPaHUYEHU COIICTBEHOCTAa U MpaBaTa KoM MPOU3JIEryBaar oj Hea, OCBEH Kora
ce paboTH 3a jJaBeH MHTEPEC YTBPJIECH CO 3aKOH.

BakBara ycTaBHa MOCTaBEHOCT Ha COIICTBEHOCTA CO3/1aBa 0OBpcKa 3a PermyOmuka
Makenonnja ga 00e30eq MakcMMajHa IMpaBHA CUTYPHOCT Ha TMPABOTO Ha
COTICTBEHOCT, 2 0COOEHO Ha MPABOTO HAa CONCTBEHOCT HA HEJBMKHOCTHUTE.

Co 3aKkoHOT 3a HM3MEHYBamke M JOTOJHYBamke Ha 3aKOHOT 3a Karacrtap Ha
HEJIBIDKHOCTUTE 00jaBeH Bo ,,Ciry»x0OeH BecHUK Ha PemyOnmka Makenonuja“ 6poj
115 ox 01.08.2014 ronuna, ce HalpaBU U3BOHPEACH HAMPEIOK BO 00€30€1yBamkETO
Ha [IpaBHaTa CHUTYPHOCT IIPH PETUCTPUPAETO HAa  TPAHCAKUUUTE CO
HEJBUKHOCTUTE U 3alMIIYBAaKETO U OPUIICHETO Ha IPOMEHUTE Ha CONICTBEHOCTA
U IIpaBaTa KOU MPOU3JIEryBaar 0/ COIICTBEHOCTA.

Nmajku TO mpenBHUIl HAYEIOTO Ha KOHCTUTYTHBHOCT, CHOpE] KO€ MpPaBOTO Ha
COTICTBEHOCT Ha HEJBUKHOCTUTE CE€ CTEKHYBA CO 3alMIIyBamke BO KaTacTapoT Ha
HEJIBUKHOCTUTE, CO WIeHOT 141-B o1 3aKOHOT 3a KaTacTap Ha HEJIBUKHOCTUTE CE
MpenBHUIe JOMKHOCT HOTApUTE, KAKO JIMIA CO jaBHU OBJIACTYyBamba, CUTE UCIPABU
IITO TU JOHECYyBaaT BO TMOCTalKWUTE IIITO TM BOJAT COTJIACHO CO 3aKOH, a KOW
COJIp>KaT MpPaBEH OCHOB BpP3 OCHOBA Ha KOj C€ BPILM 3alHIIyBamke / IPOMEHU BO
KaTacTapoT Ha HEABW)KHOCTUTE IO €JEKTPOHCKH MaT Ja TM JOCTaByBaaT [0
AreHiyjara 3a KaTacTap Ha HEJBWXKHOCTH Ha PemyOnuka MakenoHuja, cO mITO C€
00e30eM BHUCOK CTEMEH Ha CUTYPHOCT U BEPOJOCTOJHOCT Ha IMOAAOLMUTE 3a
COTICTBEHOCTA Ha HEJIBUYKHOCTHUTE.

Bo oBaa cmucna e u Ilpecynara S-342/15 ox 9 mapt 2017 roguna Ha CynoT 3a
npaBaa Ha EBponckara Yuuja, cnopen xoja CyAoT ¥ ro mpu3HaBa MPaBOTO HA
PenmyGnuka ABcTpuja ga ro oadepe HajAoOpHOT HAayuMH Ha 00e30edyBame Ha
MpaBHaTa CUTYPHOCT MpU 3alUIIyBalkbeTO Ha IMPAaBOTO HA COINCTBEHOCT BO
pPErucTapoT Ha HEABMXKHOCTUTE HA Taa JApaBa U MPABUIHOTO PYHKIMOHHPAHE a
HCTUOT PETUCTap.

Kle‘lHu 360])06”.' COIICTBCHOCT, HCABMKHOCTH, KaTacTap Ha HCABUIKHOCTH.
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PROTECTION OF PROPERTY RIGHT ON REAL ESTATE AS A
CONSTITUTIONAL GUARANTEED RIGHT

Abstract: Property right is constitutionally guaranteed right based on article 30 of
the Constitution of Macedonia, under which ownership of property creates rights
and duties and should serve the wellbeing of both the individual and the
community. No person may be deprived of his/her property or of the rights
deriving from it, except in cases concerning the public interest determined by law.
Such constitutional organization on property right, creates an obligation for the
Republic of Macedonia to deliver maximum legal security on property right,
especially the real estate right.

There is considerable progress with the Law on amendment and supplement to the
Law on Real Estate Cadastre published in Official Gazette of the Republic of
Macedonia no. 115 from 01.08.2014, providing legal security during real property
transaction’s registration and registration and erasing of property right amendments
and right arising from: it.

Having regard the principle of constitutionality, upon which the property right to
real estate is acquired by registration in the Real Estate Cadastre, article 141-v of
the Law on Real Estate Cadastre, new power is passed to noraties, as persons with
transferred public powers, noting the procedure documents in accordance with the
Law, and contain legal bases upon which registration/amendment is made in the
Real Estate Cadastre, then send it electronically to the Agency for Real Estate
Cadastre of Republic of Macedonia, giving high level of data security and
credibility on real estate right.

In that regard, states the Judgment C-342/15 from March 9th 2017 from the
European Court of Justice, allowing Austria the right to choose its best practices to
acquire legal security during registration of real estate right in the registry of the
country and its rightful functioning.

Key words: property, real estate, cadastre.
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YOBEKOBUTE IIPABA U CJIOBO/IY IIOMEI'Y BPEJTHOCT
N IIOTPEBA

Ancmpakm: 1lenTa Ha 0BOj HayudeH TPy € Ja MPHIOHECEe KOH OIIITaTa TeMa Ha
KoH(epeHnujaTa. TpyIoT UCTO Taka € HAMEHET Ja ja IOKpPUE OBaa TeMa O]l JIBE
nepcrnekTuBu. [IpBUOT aclieKT € of] IielHa TOYKa Ha TpaBHaTa akcuonoruja.OBoj
aCIeKT Ce 3aHMMaBa CO apryMEHTH KOW CE€ OJHECyBaaT Ha YOBEKOBUTE MpaBa U
c1000IM BO HEMOCpeJHa BPCKa Ha KOHIIETITOT HAa MpPaBHH BPEIHOCTH. BTopuot
aCIeKT € MOBp3aH cO (PYHKIIMOHAIHOCTAa Ha YOBEKOBHUTE MpaBa U cio0oau. OBOj
aCIeKT Ce 3aHMMaBa CO MpaIlamkEeTo MITO € HUBHATA (DYHKIIH]a.

3aKIIydOKOT Ha OBOj TPYZ € /IeKa YOBEKOBUTE MpaBa U CIOOOAM CE€ MCTOBPEMEHO
BPETHOCHH W (YHKIIMOHAIHU 32 YOBEYKOTO OMINTECTBO. Mako ce memu KoH
HUBHATa YHHUBEP3AJHOCT IMOpPaau KYyJITypHUTE, MPABHUTE U JIPYTUTE COIUjATHH
pa3IUKU THE HE MOXKe J1a OMIaT ariCOMyTHO YHUBEP3aTHHU.

Kitygnu 300poBu: 4OBEKOBH IpaBa U CI000U, TPaBHA BPEIHOCT, aKCUOJIOTH]a.
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HUMAN RIGHTS AND LIBERTIES BETWEEN VALUE AND
NECESSITY

Abstract: The aim of this scientific paper is to contribute towards the general topic
of the conference. It is also intended that the paper covers the topic from two
perspectives. The first perspective is from the stand point of legal axiology. This
aspect deals with arguments that relate the human rights and liberties closely to the
concept of legal values. The second aspect is related to the functionality of the
human rights and liberties. This aspect deals with the question what is their
function.

The conclusion of the paper is that human rights and liberties are both valuable and
functional for the human society. Although it is aimed towards their universality
due to cultural, legal and other social differences cannot be absolutely universal.

Key words: human rights and liberties, legal value.
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A DILEMMA ABOUT JUDICIAL REVIEW OF COURT DECISIONS IN
THE REPUBLIC OF SERBIA

Abstract: Dealing with some aspects of judicial review of court decisions in the
Republic of Serbia, the author is answering on two basic questions: 1) is the
cassation of judicial decisions which violate human rights compatible with the
principle of separation of powers; 2) how to prevent the Constitutional Court to
become a “super revision court®. The author’ s conclusion is that tension between
the Constitutional Court and the High Court of Cassation can alleviate by changing
laws and constitutional culture more than by the revision of the Constitution. In
this sense, Constitutional culture means institutional cooperation and mutual
respect between the Constitutional Court and the ordinary courts. In human right ’s
sphere, the task of the Constitutional Court and ordinary court is identical. It is a
complete and effective protection of human rights. That protection, as far as the
courts is doing their job well, cannot be realized without the Constitutional Court
as a subsidiary protector of human rights and a controller of final court decisions
related to their possible violations.

Key words: Judicial review of court decision. — Human rights granted by the

Constitution. — Constitutional appeal. — Relation between the Constitutional Court
and ordinary courts. — Independence of judiciary.
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INPABO HA JETETO JA I'O 3HAE CBOETO ITIOTEKJIO

Ab6cmpakm: 11paBo Ha IE€TETO J1a TO 3Ha€ CBOETO MOTEKJIO € €AHO OJ1 HaJOCHOBHUTE
npaBa TapaHTHUPAHO CO MEryHApOJHUTE IOKYMEHTH. Bo TpynoT ce ananu3upa
MOYMTYBAaKk-€ HA OBaa MPaBO Ha JETETO MPEKy JIBe CHUTYyalluHu: MPaBOTO Ha
MMOCBOCHUTE JIEIa 3a MPHUCTAIN J0 MHPOPMAIIUU 32 HUBHUTE OUOJIOIIKUA POJIUTENH U
MPaBOTO Ha JIellaTa 3aYHATH MPEKY BEIITAYKO OIUIONyBamke 32 MHOOPMAIIMHUTE O
,,TEHETCKHOT Kapaktep.”OCBEH Toa, BO TPYJIOT C€ JaBa Mperjiel Ha CYIACKUTE
OJUTYKH 0]l EBpONCKHOT Cy/l 32 4OBEKOBH IpaBa BO BPCKa CO OBa Ipalllalkbe Kako U
NpUKa3 Ha YypeAyBame Ha oOBaa MpaBO Ha JETeTO BO JBaTa Haj3HAYajHU
MelfyHaponHu JokymeHTH —KoHBeHIMja 3a mpaBata Ha jaereron EBporickara
KOHBEHIIM]ja 32 YOBEKOBHTE MIpaBa U OCHOBHU ciioboau. [Tokpaj oBa, Bo TpyaoT ce
M3HECYBAaT MPAaBHUTE KOHTPAAUKIIMKM BO HAILIETO 3aKOHOJABCTBOM TOA BO CaMHUOT
TEKCT Ha MOPAHEIIHUOT U U3MEHETHOT 3aKOH 32 OMOMEIUIIMHCKO MOTIIOMOTHATO
OIUIO/IyBal€ BO CIIy4aj Ha COOMNIITYBalkE Ha MOAATOLUTE3areCTallMCKUOTHOCUTE
Y 32 HAUMHOTHA3a4YHYBalbE U parambeHaIEeTETO, KAKO M HECOIIACYBamkha Ha 3aKOHOT
3a cemejcTBO co onpeadurte Ha uiaeHoT 7 Ha KIIJ] kako u unenot 8 na EKYII. Bp3
OCHOBa Ha YTBPJICHUTE HECOOJBETHH 3aKOHCKHU pElIeHHja U MPaBHU MPa3HUHU, CE
JaBaT MPeJI03H 3a U3MEHH U JIOTUIOHYBamkba Ha MAKEJTOHCKOTO 3aKOHOJJAaBCTBO, KOU
ce TemelaT Ha Haj3HAYajHUTE MeEryHapOJAHU JIOKYMEHTH, pelleHHjaTa Ha
€BPOIICKHOT CyJ 3a YOBEKOBHM IpaBa, KaKO M peEIIeHHjaTa MPEABUACHU BO
COBPMEHHUTE 3aKOHOJABCTBA C€ CO 1€ OBaa MpaBO Ha JIETETO Jla CE€ BOBEJE U BO
HAIIIETO CEMEJHO 3aKOHOJIaBCTBO CO KOE€ JIOCIEIHO K€ Ce UMIUIEMEHTHpA HAYeJI0TO
Ha ,,Ha]100ap UHTEpEeC Ha JAETETO* BO MOYUTYBamhe HA HETOBOTO MPABO Ja IO 3HAe
CBOETO MOTEKIIO.

Knyunu 360poeu: npaBo Ha UJICHTUTET, OMOJIOLIKH POJIUTENH, TOCBOjyBambhe, JeTe
3aYHATO CO BEIITaYKa MHCUMUHAIIH]a.
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THE RIGHT OF THE CHILDREN TO KNOW THEIR ORIGIN

Abstract: The right of the children to know their origin is one of their fundamental
rights guaranteed by international documents. This article analyzes the
implementation of this right having in mind two situations: firstly, the right of
adopted children to access to information related to their biological parents and
secondly, the right of donor inseminated children to know their genetic origins.
Furthermore, the article will look at the decisions of the European Court of Human
Rights (ECtHR) in regard to this issue, as well as give an overview of the
regulation of this right of the child in the two most important international
documents — The Convention of the Rights of the Child (CRC) and the European
Convention of Human Rights and Fundamental Freedoms (ECHR). The article will
also look at the juridical controversies seen in the Macedonian legislation,
especially in the former and later amended Law on Bio-Medically Assisted
Insemination in reference to the regulation of the announcement of the information
regarding the gestation holder and the manner of conception and birth of the child,
as well as the contradiction of the Family Law Actwith the Art. 7 of CRC and Art.
8 of ECHR. Based on the inappropriate legal solutions as well as the numerous
legal gaps, the article provides recommendations and suggestions for amending
and completing the Macedonian legislation, based on the most important
international documents, the decisions of the ECtHR as well as solutions found in
contemporary legislations, with the aim that this rights is introduced to the
Macedonian Family LawAct which will ensure the efficient implementation of the
“child’s best interest” principle through ensuring the right of the child to know
their origin.

Keywords: right of identity, biological parents, adoption, donor inseminated
children.
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INPABHATA MMOJIO’KBA HA TEXHOJIOIIKO-UHAYCTPUCKUTE
PABOJHUTE 30HU U E®EKTOT O] CTPAHCKUTE IUPEKTHU
MHBECTHUIHNHU BO PEITYBJIMKA MAKE/IOHUJA

Ancmpakm: Bo pamkuTte Ha OBOj TpyJl ke Ouje mpercTaBeHa MpaBHATA MOJIOKOa
Ha TEXHOJIOMIKO — WHAYCTPUCKHUTE PAa3BOJHH 30HH M €(PEKTOT O CTPAHCKUTE
uHBecTUiMM BO Penybnuka Makenonnja. OBae ke Oumar MpeTCTaBeHU
MOTOJTHOCTUTE 32 MHBECTHPAHmE€ BO TEXHOJIOIIKUTE WHIYCTPUCKU Pa3BOJHU 30HH,
YCIIOBUTE, HAYMHOT U TIOCTAalKaTa 32 OCHOBAHETO, PAa3BOJOT U PAOOTEHETO Ha
TEXHOJIOIIKUTE WHAYCTPUCKH PAa3BOJHH 30HHU, ACJHOCTHTE KOW CE€ BpIIAT BO
TEXHOJIOIIKATE WHAYCTPUCKH PAa3BOJHM 30HH W TOCEOHHWTE YCIOBH 3a HHUBHO
BpIIEHE, CTEKHYBAKHETO CO O0JEKTH, MOCTAlKaTa 3a M3/aBamke Ha OJI00peHHE 3a
rpajiekhe, U TIOCTaKaTa 3a 1aBambe MO/ 3aKyIl Ha TPAIe’KHOTO 3EMjHIITE BO 30HUTE
Ha JlaBaTejy Ha YCIYTH O]l JaBeH MHTEepec, KaKo U MOCTaIlKara 3a MOTBPLyBambe Ha
U3TPaJICHU, OJTHOCHO 3arovyHaTH cO Tpagda 00jeKTH Kaj KOW IITO HE € YTBPJCH
IPAaBHUOT CTAaTyC BO PaMKUTE Ha 30HUTE NMPUMEHATa HAa IIAPUHCKUTE MPOIUCH BO
TEXHOJIOIIKUTE WHIYCTPUCKH Pa3BOjHU 30HHU, KaKO W MPECTAaHOKOT HA paboTa Ha
TEXHOJIOIIKUTE MHIYCTPUCKU PA3BOjHU 30HU M Ha KOPUCHUKOT HA TEXHOJIOLIKUTE
WHIYCTPUCKHU Pa3BOjHU 30HH.

Hcro Taka ke 6uaaTt naeHTU(UKYBaHU OCHOBHUTE WHIUKATOPH KOU ja MOKa)XyBaaT
BUCHMHATa M e(EeKTOT Ha CTPAHCKUTE AWPEKTHH WHBECTHIMU BO PemyOimka
MakeznoHuja, 1 Jajy UCTUTE MOCTUTHYBaaT 3a0p3yBame Ha €KOHOMCKHOT Pa3Boj
CO TMpPHBJIEKYBal€ HAa CTPAHCKM M JOMAIlleH KamuTajl 3a pa3Boj Ha HOBHU
TEXHOJIOTUM W HUBHA MpPHUMEHA BO HAI[MOHATHATA €KOHOMHM]ja, 3TOJIEMyBame Ha
KOHKYpPEHTHOCTA U 3r0JIeMyBambe Ha BpaOOTYyBambETO.

Knyunu 360poeu: npaBHa paMKa, €KOHOMCKH PACT, TEXHOJIOLIKO — WHIYCTPUCKH
Pa3BOJHU 30HU, CTPAHCKU AUPEKTHU MHBECTULIUU.

78



Dushan Bosiljanov, LLm
Legal Consultant Pricewaterhouse Coopers Macedonia
Republic of Macedonia

THE LEGAL STATUS OF TECHOLOGICAL - INDUSTRIAL
DEVELOPMENT ZONES AND THE EFFECT OF FOREIGN DIRECT
INVESTMENTS IN MACEDONIA

Abstract: In this paper will be presented the legal position of technological -
industrial development zones and the effect of foreign investment in the country. In
this paper will be presented the incentives for investing in technological industrial
development zones, the conditions, manner and procedure for the establishment,
development and operation of the technological industrial development zones, the
business activities performed in the technological industrial development zones
and the specific requirements for their performance, the acquisition of facilities, the
procedure for issuance of a construction approval, and the procedure for leasing a
construction land in the zones to public service providers, as well as the procedure
for verification of facilities that are built, that is, whose building have started and
whose legal status in the zones is not established the application of the customs
regulations in the technological industrial development zones, as well as the
termination of operation of the technological industrial development zones and of
the user of the technological industrial development zones.

It will also be identified the basic indicators showing the amount and the effect of
foreign direct investment in the country, and whether they achieve accelerated
economic development by attracting foreign and domestic capital to develop new
technologies and their application in the national economy, increasing
competitiveness and increase employment.

Key words: legal framework, economic growth, technological - industrial
development zones, foreign direct investments.
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JAOI'OBOPHOTO HACJVIEAYBAIBE KAKO ,, DAKTUYKHU“ OCHOB
3A HACJIEAYBAIBE BO MAKE/IJOHCKOTO ITPABO

Ancmpakm: Bo MakelIOHCKOTO 3aKOHOJABCTBOTO IOBEKE O]l CEIyM JELeHHU
€r3UCTHpaaT T.H. ,,HACIETHONPABHU * TOTOBOPU — JOTOBOPOT 32 paclpeelyBambe
HAa WUMOT 3a BpEME€ Ha XMBOT W JOTOBOPOT 3a JOKMBOTHA H3pPIIKA, KOHU BO
MpaKkTUKaTa HAjuecTo Ce KOpPUCTAT OJ CTpaHa Ha IparaHuTe Kako ,,(paKTHUKH
OCHOB 3a OIpejenyBambe Ha Hacineauuid. M mokpaj koTpaBep3HocTa W OpojHaTa
CyJICKa Ipakca, 0COOEHO 3a JOrOBOPOT 3a JI0’KUBOTHA U3JIPILIKA, OJIPEIOUTE CO KOU
Ce ypeleHU OBUE JOTOBOPU HEMaaT MPETPIEHO MO3HAYajHU MPOMEHU IOBEKEe O]1
ceayM jenieHur. Bo TpynoT aBTOpOT ykaxkyBa Ha morpebara o1 MPOMEHH BO
HUBHOTO ypeyBame, KaKo U BOBEIyBambe Ha JJOTOBOPOT 3a HAcjlelyBame, IITO Ke
Ouae emHa oOJ TO3HA4YajHUTE pPePOpMH BO HACIEAHOTO MPABO BO HIAHHOT
I'parancku 3akonuk Ha PenmyOnuka Makenonuja. Bo mociegHuBe nenieHUd BO
MpaKkTUKaTa Ha HOTApUTE CTaHAa MHOTY IOMYJapHHU U JOTOBOPHUTE 3a MOJAPOK CO
3aJIp>KyBambe Ha MPABOTO Ha BIIAJICHUE WM MPABOTO Ha IJIOJIOYKUBAKE, KAKO U
JOTOBOPOT 3a IMOAAPOK mortis causa. AHATU3UPajKU TH cleUu(UKUTE HAa OBHUE
JIOTOBOPH, BO TPYJIOT aBTOPOT T'Ul JIOIMPA U MPUYUHUTE MOPATU KOU TparaHUTe BO
IUIAHUPAETO HAa HACJENyBalkbeTO MHOTY PETKO C€ OJAdydyBaaT Ja COCTaBar
TeCTaMeHT. The MHOTy 4YecTo ce OJIydyBaaT 3a JOTOBOPHO ,HacleayBame"
Mopau keadaTa 1a pacrosiaraat co CBOjoT UMOT BO CIy4aj Ha CMPT UCKIIYYUBO 110
CBOja BOJIja, KOja HeMa Ja Ouje MOHUIITEHA WU peAylHpaHa Mo HUBHATA CMPT.
[IpyunHa 3a 3acTarneHocTa Ha OBUE JIOTOBOPHU BO NPAKTHKATa C€ U 3aCTapEHUTE
3aKOHCKHU PEILICHM]ja 32 HY>KHOTO HaclielyBame, Kako U (uckamHure gaBadku. Co
meJl Ja ce OcTBapu mnoeduKacHa 3alliTUTa Ha IPaBOTO Ha TrparaHUTe Jaa
pacmnojaraar co CBOjOT UMOT BO CJIy4aj Ha CMPT, aBTOPOT JjaBa CBOM IMpPEJIo3u 3a
IPOMEHH BO peryjiaTMBara cO IieJl HaJMUHYBame Ha IOCTOJHUTE MpoOJeMu U
37I0ynoTpeoHu.

Knyunu 3060poeu: HacneaHOIpaBHU JOTOBOPH, AJOTOBOP 3a MOJAPOK MOrtis causa,
TECTAMEHT, IJIAHUPAkE Ha HACJIEACTBOTO.
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CONTRACTUAL INHERITANCE AS A “FACTUAL” BASIS FOR
INHERITANCE IN MACEDONIAN LAW

Abstract: In Macedonian legislation for more than seven decades exists so called
“inheritance-law” agreements — the agreement on distribution of property during
life and the agreement for life time support, that in practice are used by citizens as
a "factual" basis for determination of heirs. Despite controversy and diversity case
law, particularly agreement for life time support, provisions that regulate these
agreements have not undergone significant changes over seven decades. In this
sense, author points the need for changes and introduction of inheritance
agreement, as one of the most important reforms in the inheritance law in the Civil
Code of the Republic of Macedonia. In recent decades in the practice of notaries
have become very popular gifts of real property by keeping the possession or the
right of usufruct, as well as a gift mortis causa. Analyzing the specifics of these
agreements, the author locates the reasons why citizens in their succession
planning very rarely decide to draw up a will. Citizens often decide to chose
“contractual succession” because of the desire to dispose with their property in
case of death solely on their own will, despite the law. They want to be sure that
their will can not be nullified or reduced upon their death. The reason for the
presence of these agreements are outdated solutions that regulate forced heir ship
and public taxes. In order to achieve effective protection of citizens' right to
dispose of their property in case of death, author gives suggestions for overcoming
the existing problems and abuses of the law.

Key words: “inheritance-law” agreements, gift morits causa, will, inheritance
planning.

81



	Бидејќи станува збор за изворна надлежност на нотарот при постапувањето во оваа постапка, логично и целисходно беше овааматерија да се уреди во Законот за нотаријатот, каде ќе биде уредена целокупната постапка за примена на овој нов институт. Тоа се направи со новиот Закон за нотаријатот, кој во посебна глава ги разработува и уредува начинот и условите за издавање на нотарски платен налог, a посебносодржината на предлогот за издавање на решение за нотарски платен налог, основот за издавање на решение за нотарски платен налог, приговорот против решението, потврдата за правосилност и извршност и нејзино укинување, формата и содржината на решението за нотарски платен налог и начинот на достава на писмена.




