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IMTPEAT'OBOP

[TounTtyBanu,

HU TIpeTcTaByBa TojieMa 4ecT M 3aJ0BOJICTBO JAa Bu ja mpeseHTHpame
36upkara Ha TpymoBu ToM 13 m Tom 14 ox cemmara MeryHapoaHa
HayyHa koH¢pepenuuja OXPUICKA IIKOJIA HA TTPABOTO - 2021
HacjoBeHa ,,PeopMu BO MpaBOTO: peasHOCT WM HEOCTBAapeHa >kenba“,
koja xuOpugHo ce omapka ox 21-24 oxkromBpu 2021 roguHa Bo Oxpui.
Kondepennujara OGeme orBopeHa onm mnpod. a-p Hukona JankymoBckw,
pekrop Ha YHusep3utetorT ,,CB. Kupmn u Metoauj*“ Bo Ckonje u 1eKkaHUuTe
Ha npaBHUTEe ¢akynretu on peruoHotr (Ckomje, Hum, Codwuja, TeroBo u
[tum). Ha xoHdepennujara co CBOM TPYJAOBH YYECTBYBaa BO KUBO M OH
JajH ToJIeM Opoj Ha YYeCHHIM of moBeke apkaBu. Kondepenuujara oerre
MOCBETEHA BO yecT Ha ajiBokaroT CaBo Komapes - jerenga Ha MakegoHCcKaTa
aJIBOKaTypa, Ha Koro My Oemie noxneneHo [IpuzHanue 3a )KMUBOTHO N0 U
0coOeHHM 3aciIyryl BO MpUMeHaTa Ha mpaBoTo of ctpaHa Ha MucTtutyToT lu-
ridica Prima. [TounTyBaHMOT aABOKAT JUYHO TO MPUMHU MPU3HAHUETO TIPE]T
Mel'YHapOAHHOT MPAaBHUYKU ayTUTOPUYM O]l TOBEKE APXKaBU U HE YIOCTOU
CO CBOjOT TOCJIENIEH OpWIIMjaHTEH €MOTHBEH TOBOD, NPKEHE U JHUKIH]a
KOM C€ PETKOCT BO MPAKTHUKaTa M HAIIETO CEKOjAHEBHE. 3a *aJl, TOJIEMUOT
aJIBOKaT HE Jo4YeKa Ja ja BUIU CBETJIMHATA Ha OBOj 300pHUK M HA TPYIOBUTE
o]l ToBeKke 001acTH Ha MPaBOTO MOBp3aHu co Temara Ha KoHndepennmjara.
Cemnak, HETOBHOT TrOBOD, 100MEHU CIIOPOBU, OAOPAHU U Jelia Ke OcTaHarar
3armaMeTeHu BO BEYHOCTA.

['maBeH 1 OJITOBOPEH YPEITHUK
[Ipod. 1-p Auren Pucros

PREFACE
Respectable,

It is a great honor and pleasure to present you the Collection of papers Vol-
ume 13 and 14 of the seventh International Scientific Conference Ohrid
School of Law - 2021 titled “Reforms in the law: Reality or wishful think-
ing”, which was held from 21 to 24 October 2021 in Ohrid. The conference
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was opened by prof. dr. Nikola Jankulovski, Rector of the University "St.
Cyril and Methodius "in Skopje and the Deans of the Law Faculties from
the Region (Skopje, Nis, Sofia, Tetovo and Stip). At the conference with
their own papers participated in live and on-line a large number of partici-
pants from several countries. The conference was committed in honor of the
lawyer Savo Kocarev - a legend of the Macedonian lawyers, to whom he
was awarded recognition for life work and special merits in the application
of the law by the Iuridica Prima Institute. The respected lawyer personally
received the recognition before the international legal audience of several
countries and honored us with its last brilliant emotional speech, holding
and diction that is a rarity in practice and our everyday life. Unfortunately,
the Grand Lawyer does not wait to see the light of this Proceedings and
the papers of several areas of the law related to the topic of the conference.
However, his speech, received disputes, selected and deeds will remain re-
membered in eternity.

Editor-in-chief
prof. dr. Angel Ristov
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ITocBereHo Ha aZIBOKAaToT CaBo KouapeB
JCTCHAA Ha MAKCIOHCKATd aABOKAaTypa
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ITOCJIEJEH T1IO3/1PAB 10 TOJIEMHUOT AJIBOKAT
CABO KOIIAPEB
- ,,CTaHaB agBOKaT 3a Jja OpaHaM HEBUHHM JIyre

Kaxo mnagu crynentn Ha [IpaBuuot dakynrer ,,Jyctunujan [Ipsu®,
MIOJTHU €O Kenba 3a MpaBHUYKHM 3HAeHE, MEUYTaeBMe 3a JCHOT Kora ke ru
OpaHnMe 4OBEKOBHUTE IMpaBa U ciodomu. Ciymasme OpojHU MPUKA3HU 3a
yCHEIIHU a/IBOKaTH, Yij IpUMep cakaBMme Jia To ciaenume. HecomHeno, on
CUTE HUB Haj3By4HO Oerre umeTo Ha aaBokaroT CaBo Komapes. ['o regame
BO CYJACKHTE KyJoapu W BO OpOJHUTE CYICKH TPOIECH BO Kou Oerrre
HEU30CTaBeH Jiell 011 on0panara. Baxeliie 3a uckiyuureneH npodecrnoHaer
KOj 100pO TO TT03HAaBa MPABOTO, KAKO BEIITHHATA HA JOOPOTO M MPAaBUYHOTO
(ius est ars boni et auqui). imaB rosema 4ect, mpen JeCeTUHA TOAMHH, J1a
ro 3alo3HaaM OBOj BEJMKaH BO MpUMeEHaTa Ha mpaBoto. [lator no0 Hero
Oemre moTpebara mpapaara 1a u3je3e Ha BuaenuHa. Pagocra Gerre roema.
Ce jaBu HagexTta. Toj Oemie HaJUCKYCHHOT M HAjyCTEIIHHOT aJBOKAT BO
HCTOpHjaTa Ha MaKeJoOHCKaTa ajBokarypa. OcBeH mpodecoHaIHUOT OAHOC,
HCKPEHOCTa, TOCTOJHOTO APKEHE U OJlaropoHara Ayuia, ce Ipyro 3a MeHe
octana mucrepyuja. Ce mpairyBaBaB LITO JU MYy JlaBa TOJKY CHJIA, IOPUB,
Jla BO CTapu TOJIMHHU CEYIITE CO JbyOOB M Kap ce 0aBW CO ajBOKaTypara.
Enen nen BucTrHaTa ja pa30TKpu oBaa MUCTepHja. Toa Oerie mpuka3HaTa 3a
YKUBOTOT Ha asiBokaroT Caso Korapes, Temikara cynonna u 6opbara npoTus
HemnpapJaTa CTOpeHa BO LIBETOT Ha Heromara muiagocT. OcCyleH Ha Tellka
poOuja Ha MyIa/Ii TOJMHU, HEMPaBaaTa ro HaTepaja HaMecTo JIeKap /1a CTaHe
aJIBOKAT 3a J1a Opanu HeBUHHM Jyre. Herosara 6op0a 3a mpasa, a moAoIHa 1
3a mpasja Ha o0ecrpaBeHHuTe, Me MMOTTUKHA J1a ja MpeHecaM MpUKa3HaTa 3a
JKUBOTHOTO 71710 Ha anBokaroT Cao KomapeB. YiiTe moBeke kora J03HaB
3a CHpOMAalITHjaTa U TEIIKOTUUTE KOW T'M UMaj MpU CTYIUPAHETO, KaKo
1 (PaxkToOT JeKa Mopaaul UCKIYYUTEHO BHUCOKUTE OLIEHM CTaHall MPBUOT
ctuneHauct Ha [IpaBHuoT dakynret. Teskok € U TPHIMUB MATOT 7O CliaBaTa
(per aspera ad astra), a mpuKa3Hara 3aroYHyBa Baka....

CaBo Komapes e ponen Ha 11 nexemBpu 1928 roguna Bo Oxpwn,
on poautenu tatko Kpym u majka Codwuja. [ToTekHyBa 011 CTapOOXpPHUACKO
TProBcko cemejctBo. HeroB uymuko Omn Mnumja KomapeB amBokar koj
3aBpIIWII TIPaBHU CTyauu BoToraimieH llapurpan u xoj Oun KMeT Ha rpajgot
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Oxpun, npen u 3a BpeMe Ha Bropara cBeTcka BojHa. BHyk € Ha 1-p AHacrac
Komapes koj 3aBpIui 1 JOKTOpUpal Ha METUIIMHCKHU (akynTeT Bo XKeHena,
a Kako JOKTOp paboTen Ha HCTpakyBama Ha AkajeMujaTta 3a MeIMLMHA Ha
Cop6ona Bo [Tapwus.

CaBo KomapeBru 3aBpiiryBa OCHOBHOTO U THMHA3UCKOTO 00pa3oBaHue
Bo Oxpun. [lpen marypupamero, KOH KpajoT Ha YETUPUECETUTE TOIUHU
0]l MUHATHOT BEK,IIPOTUB HETO U YIITE HEKOJIKY YUYEHULM O]l OXpHacKara
rUMHa3uja u apyru rpafanu on OXpui, mopaayd HUBHHU HUJEH 3a clio0o1Ha
¥ He3aBHCHAa MakenoHMja € TOKpeHaT cyacku mporec. OcyneH € Ha 6
TOJIMHU 3aTBOP CO TEIIKa MPUCHIIHA paboTa. 3aTBOpCKaTa Ka3Ha ja U3 KyBa
Bo Ilentpanaumor 3arBop Mapuzoro Bo Ckomje u Bo [[060j, Bo bocHa u
Xepueropuna. [lo u3apKyBameTo Ha 3aTBOpcKara Ka3Ha Tro 3aBplilyBa
TUMHA3MCKOTO oOpa3oBaHue. Herosa xenba Owma na cTyaupa MeIWIIMHA
M0 CTalmKUTE Ha HEroBHMOT 4M4ko AHactac Komapes, meryrtoa mnopaau
3aTBOpCKaTa Ka3Ha OJUIydyBa Ja Ce€ Hacoyd KOH mpaBHuUTe cTyauu. Ce
sanuimryBa Ha [IpaBHuoT hakynreT Bo Crorje.

ITo 3aBpuIyBame Ha IpBara rovHa O]l CTYIHMPAamEeTO 3aMHUHYyBa Ha
OTCITy)KyBame Ha BOeHHOT pok Bo IItyj Bo CrnoBenuja. [lopanu cmpTTa Ha
HErOBHOT TaTKO U HEMAHETO JOBOJIHO (PMHAHCHUCKU CPEICTBA 3a PEIOBHO
CTyaupame, ro u3BecTyBa ToramHuoT Jlekan Ha IlpaBHuoT (akynreT
mpod. a-p. MBo Ilyxan neka ke mMopa aa ce Bpatu BO pogHuoT OXpun u
Jla MPOAOJIKHU CO CTYIMPAHETO KaKO BOHPENEH CTyAeHT. MeryTtoa JlekaHoT
HE ce coIacyBa cO Taa Heroma ujaeja u ce 3anoxysa Cao Kouapes na
Jo0ue CTUTICHIM]ja U JIa TIPOJIOJDKU CO PEIOBHOTO CTyAUpame OUIejKu Onit
OJUTMYEH CTYJAEHT co BUCOK mpocek. CaBo Kouapes e npBUOT CTUNEHANUCT
Ha [IpaBHmOT (akynrer Bo Ckomje co ckiydeH JloroBop 3a cTUIICHIHU]a
1957 roguna. CTymuurte TH 3aBpIIyBa BO HAJKpPATOK POK CO HAjBUCOK
npocek. [To qumiomupamero ocranysa Ha [IpaBHuOT dakyntet Bo Ckorje
KaKo XOHOpapeH JIEMOHCTpATOp, HO HE YCIeBa Jla ce BpadoTH, co Omie] Ha
HEroBOTO MUHATO.

[TpomomxkyBa kako BOJIOHTEP BO TorammHUOT OkpyskeH cya Ckorje u
OmmruacknoT cyx Cromje 1. Tloroa ce BpabotyBa Bo Ckorije, BO TpafekHO
MpeTnpujaTie M BO TO] MEPHOJ IO MOJ0XKYBa MPpaBOoCyIHHOT ucnut. Herosa
OTrpoOMHa keJiba € J1a CTaHe aJBOKaT U IO MOJI0KYBakETO Ha MPaBOCYTHUOT
UCIUT ce MpHjaByBa 3a ymuc Bo AJBokarckara koMmopa. brmaromapejku Ha
TOTAITHUOT MpeTceaaTen Ha AJBoKaTckaTa komopa ajaBokar [lanue Koctos,
koj nu4HO ce 3anoxkyBa CaBo KomapeB na Ouje mpuMeH W 3amuIlaH BO
MMEHUKOT Ha aJBOKAaTH MpH aJBOKAaTCKara KoMopa, TOj yCIieBa BO TOa U
3anuiaH € noj peneH 6poj 31 Bo Mmenukor Ha AnBokarckara komopa. Ha
01.07.1967 roquHa ja oTBapa cBojara aJBOKaTcka KaHIieiaapuja Bo Ckorje.
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Op Toram HempekWHATo ja o0aByBa agBOKaTckara mpodecuja 55 romauHH,
LITO NMPETCTaByBa €IHa OJ1 HajIOJITUTE U HAJIJIOAHU aJIBOKATCKU KapuepH BO
Makenonwuja.

Bo Tekot Ha cBOjaTa mOBEKe JACIIEHUCKA a/IBOKAaTCKa Kapuepa paboTu
HCKITyYMBO Ha Ccllyyau oJf KpUBUYHA 00JIaCcT U CTaHyBa MO3HAT MO HETOBUTE
yCHelH! oA0paHu Ha MHOTY OOBMHETH 3a TEIIKU KPUBHYHU Jieja, BUCOK
npodecroHanu3aM 1 XyMaH MpUCTan KOH KIHEHTHUTE.

Ha 4 wmapr 2021 roauna, mopaad HCKJIYYUTEJIEH MPUIOHEC BO
u3rpagbara Ha MakeJOHCKaTa aJBOKaTypa AJIBOKaTckara Komopa My
J07IeNTyBa TUTaKeTa 3a 55 roJuHM YCIENIHO M3BPIIYBalke€ Ha aJBOKAaTcKara
JIEJHOCT U MOJUTHYBamk€ Ha YIVIENOT Ha ajBokarypara. Bo Taa mpuiuka
KomapeB ucrakHyBa jaeka mpeTcTaByBa rojieMa 4ecT Ja ce Oujae Jen of
azBokaTckarta Qema. AnBokarypara ja Haracu 3a OnaropoaHa mpodecuja
YHja OCHOBHA MHUCH]a € 3allITUTaTa Ha YOBEKOBHUTE MPaBa 1 CI000IH.

Ha 27 oktomBpu 2021 UuctutyTot Jypuauka Ilpuma, My nonenysa
MIpU3HAHUE 32 )KUBOTHO JIEJI0 U 0COOEHH 3aCIIyTH BO IPUMEHaTa Ha IPaBoTo,
nipu mto Cao Komapes ro oapyBa cBojoT mociezaeH roBop. [TounnyBa Bo
Ckomje Ha 02.02.2022 romuua, Ha 93 rogumrHa BospacT. [lorpedan e Bo
poaauot Oxpua.

[TountyBan agBokare CaBo Komapes, ronema Oemie yecra IITO T
MMO3HAaBaBME M IIITO UMAaBME MPUITUKA JIa TO CIYIITHEME TBOJOT MOCJIEIEH TOBOP
Mpea MIUPOK MeTyHAPOIEH MPAaBHUYKHU ayJTUTOPHUYM, KaKO IITO JIOJIHKYBa Ha
TBOjaTa rosieMuHa. MICkpeHo BepyBaM Jieka TBOjaTa >KMBOTHA MPHKa3Ha Ke
Ouje MOTTHK 3a rojieM Opoj Ha MJaaM Jyre aa ja ogdepaT aaBOKaTcKara
npodecrja BO HUBHUOT JKMBOT. Bo HaIeTo maMTeme 3aceKorant ke ocTaHaT
300pOBHTE ,,CTAHAB aJBOKAT 3a J1a OpaHaM HEBUHU JIyfe’ cO KoM Ke Oupent
3amaMeTeH BO BEUHOTO CeKaBame Ha ITpaBHUYKaTa ¢ea.

Beuna tu ciaBa 1 namet

[Ipod. 1-p Anren Pucros
[Ipercenare va MuctyToT luridica Prima
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npod. n1-p Hukona JankymnoBcku, Pexrop Ha YHUBEP3UTETOT
,»CB. Kupun u Meronuj* Bo Ckomje

CBEYEH I'OBOP 110 ITOBO/Jl OTBOPAILETO HA
7-MATA MEI'YHAPOJHATA HAYYHA KOH®EPEHIIUJA
OXPUICKA IIKOJIA HA ITPABOTO 2022

[TounTyBanu nekanu, npodecopu, Cyauu, OOBUHUTENN, HOTApH, aJJBOKATH,
W3BPLINTENN, aCUCTEHTH, MAarCTPAaHTH, MPAaBHULIM U CTYACHTHU IO MPaBo,
JaMH U TOCIIOJIa,

MU IIpeTCTaByBa 0coO€Ha YeCT U 3aJ0BOJICTBO, Kako PekTop Ha HajcTapuor
1 HajpeHOMUpPaHUOT YHHBep3uTeT Bo PemyOnuka CeBepHa Makemonuja —
VYuusep3utetor ,,CB. Kupun u Meronuj*, cBe4eHO Aa ja OTBOpaM ceamara
o pen Merynaponna HayuHa koH(pepennnja OXPUICKA IIIKOJIA HA
I[MTPABOTO 2021, co nacnos ,,PEOOPMU BO ITPABOTO: PEAJIHOCT
NJIN HEOCTBAPEHA XEJIBA®. Jleka cranyBa 300p 3a akTyellHa H
Ba)KHA T€Ma, KOja € JI0 UCKIIYYUTEITHO 3HaUeH-¢ 3a MTpaBHUYKaTa rnpodecuja
U COBPEMEHHUTE 3aKOHOAABCTBA, TOBOPH (AKTOT Ha TOJIEMHOT Opoj
Ha y4YECHHLHU O]l MOBeKe IpKaBW W MpHjaBeHH TpyaoBu. [locebHO Mu
MpeTCTaByBa 3aJ0BOJICTBO ILITO IMOBEKETO OJ MPHUCYTHUTE YYECHHUILIU Ce
WCTaKHATH, 10aj€HH, EMUHEHTHH MPo¢ecopr KOU MPOU3JIETyBaaT O] HAIIUOT
VYuusepsutet, on I[IpaBuuot daxynrer ,,Jyctunujan [IpBu®, ko] romuHaBa
Oenexu 70 rOOrHU O HETOBOTO ITIOCTOEHHE.

Bo naykara Hema mogo0ap HauMH Ha 0JJ0€JIe)KYBA-E HA €/ICH BaKOB
MHOTY 3Ha4yaeH jyOmsie] Kako IITO € CO OJPKYyBameTo Ha MeryHapoaHa
HayyHa KoH(epennuja. OBaa koH(pepeHIrja, 0] TOIWHA BO TOJIMHA, CTAHYBa
ce MOBEKe Mperno3HaTivBa U BO MeryHapoaHu pamku. [loTBpaa 3a Toa ce
o0jaBenuTe 12 Toma 300pHHIH co ToBeke 011400 HAyYHU ¥ CTPYYHHU TPYIOBH,
Ha noBeke ox 5000 cTpaHUIM, €TEKTPOHCKH IOCTAHU 3a IMOIIMpOKaTa
jaBHOCT. 3a moceOHo ondenexyBame Ha KoHdepeHnujara € mounTra Koja ce
n3pasyBa KOH rojieMUTe IPaBHUYKU UMHEbA Off PETUOHOT U 3eMjaTra Ha Kou
300pHHULIUTE UM CE€ MOCBETEHHU, UyBajKH IO HUBHOTO JENIO U MPUIOHEC BO
MPaBOTO O] HE3a00PABOT.
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[IpaBoTo M HeroBaTra MpaBHJIHA NPUMEHA HE CE O] 3HAYCHE CaMo
3a mnpaBHULUTE. Toa € Ol HUCKIYYUTEIHO 3HAYEHE 3a IparaHuTe, 3a
OCTBapyBam€ Ha IIpaBHATA JAp)KaBa U BIIaJIe€HETO Ha rpaBoTo. [lountyBanu
npaBHUIM, Bue ja uMare yecta u mpuBUIIETHja Aa ce 3aHMMaBara ce MpaBoTo,
CO ,,BEIITHHATA Ha JOOPOTO U MpaBUYHOTO (Tus est ars boni et aequi). Ho,
MCTOBPEMEHO UMaTe rojieMa OArOBOPHOCT, 3aToa WITo of BameTo 3Haewe u
MpaBUJIHATa IPUMEHA Ha 3aKOHUTE, 3aBUCH ITPaBOpaA3IaBakETO U CyI0MHATa
Ha ToyieM Opoj rparanu. Bo Bamm parie € cexojIHEeBHOTO OCTBapyBame Ha
MIPaBHUOT MOPEIOK O€3 KOj AprKaBaTa HE MOXKe Ja (DyHKIIMOHUpA H J]a UMa
nporpec. 3aroa, Bue cre Tue xou Tpeba 1a ro yyBaar MpaBOTO O]l HETOBUTE
OpojHU 37I0yTIOTpeOu.

Panta rei. Bo )XHUBOTOT ce Teue M C€ C€ MEHyBa. 3aroa MpPaBOTO
Tpeba 1a ce MeHyBa, Mpujaroaysa u peopmupa, a IpuTOa 3aKOHOIABELIOT
Tpeba 1a HOCH jaCHHU, HEJABOCMUCIICHH M MPEnu3Hu oapenou. HecnopHo e
Jieka peopMHUTE BO MPABOTO C€ HYKHOCT BO cekoe onmrecTBo. Co moMoIi
Ha Bammre 3am0x0m Tue Tpeba na cTaHaT peajHOCT, a HEe Ja OCTaHaT
HEOCTBapeHa xeoa.

3aroa, ja mo3apaByBaM oBaa MeryHaponHa Hay4dHa KoH(pepeHIr]ja
Ha KOja MpaBHAaTa HayKa, EeMUHEHTHUTE podecopu, Kako U MPaBHULIUTE O]
MIPaKTHKaTa ro CTaBaaTr CBOETO 3HACH-€ U UICKYCTBO BO MHTEpEC Ha IrparaHuTe
W JprKaBara, MPUJIOHECYBajKH 3a MOI0OpH 3aKOHCKHU PEIIeHHja U Moa00pa
naauHa Ha Perryonuka CeBepHa MakenoHuja.

On nuyHO MMe, My OnaromapaM Ha OpraHu3aTopot, MHCTUTyTOT
3a TIPaBHO-€KOHOMCKHU HcTpaxyBama u enykanudja [URIDICA PRIMA, 3a
MPUJOHECOT KOj TO JIaBa, OJECHYBAJKH My ja paboTara Ha 3aKOHOAABEIIOT,
MOTCETYyBajKl HE Ha yilorara Ha NpaBHaTa Hayka Ja Ouje KOpPEeKTOp Ha
JIOIIUTE 3aKOHCKM pellleHHja M mpaBHU HenornyHoctu. Ho, m na Oune
HEU30CTaBEH MapTHEP, 3a€JHO CO MPaKTUYapUTE€ KOM IO MpUMEHYyBaar
MIPABOTO HAa 3aKOHOAABELIOT INpHU JOHECYBAHETO HA WJIHUTE MPOMHUCU U
MpaBHU pedhOPMH.

Hparu npaBaunm, Be oxpabpyBam Bo Bammurte Hamopu, mpeky
3aKOHCKMUTE HOpPMH Ja IO MNOJOOpHUTE OIIITECTBOTO, Ja IO OJIECHUTE
’KUBOTOT Ha TpalaHUTEe U J1a ja MPOCBETIMTE HallaTa WAHWHA, 32 CEKOj Ja
cu T0 100ue 3acy’KeHOTO, a IpaBaara na ouze 3agososeHa. (Fiat iustitia et
floresceat mundus). Bwu mocakyBam 1uiogHa W ycmemiHa paboTta, a Ha
OpraHu3aTropoT, npodecopor AHren Pucros, My mocakyBam J1a MpOAOIKU
Ja paboTH M MOHATaMy CO UCTHOT €HTY3Hja3aM U eJ1aH Ha MOoJIEeTO Ha IPaBOTO
U TIpaBHATa HayKa.

Bu Gnaromapam. Oxpun, 22.10. 2021
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H-p Togop Kanamaitiues”
H-p Anexcangap Pucitioscku™

PABOTHUTE OJHOCH BO CEBEPHA MAKE/IOHUJA 3A
BPEME HA COVID-19 - KPUTHYKHU OCBPT KOH MEPKUTE 3A
JAIITUTA HA PABOTHUIUTE3A BPEME HA TAHAEMUJATA

UDK 349.2:(616.98:578.834-036.21(497.7)
Original research paper

Aiicitipaxizi: Bo ycnosu ma 39pasciiieeH0-eKOHOMCKA Kpu3a Upequ3euKaHa
09 COVID-19, Cesepna Maxegonuja, ipseenciliseHo e uctipasena ipeq
[1a6HUOTH TIPeQU3BUK 34 3QWIHUITA HA HAceleHueilio 09 wupere U
Apesenyuja 09 6upycoill, a ioiioa u dpeg UPeqU3BUKON 3a 0QPICYBArbe
Ha TUKBUQHOCTHA HA CTHOUAHCIIBONIO U 3AWIUITIAA HA paboTlHUYUITE 09
Iyberbe Ha HUBHOTHO 8paboTly8arse u fpuxogu 09 padoiiaitia. Ogiosopuiiie
Ha fiolope cilomeHailiuitie fipequ3suyu 60 cepaitia Ha padbotliHuiTie OGHOCU
ce coctiioeja 80 Yc80jy6arve U UPUMeHa Ha MepKU HACOYeHU KOH 3auiiuiiaiia
Ha 3gpasjeiiio u be3degHocllia Ha pabotinuyuitie ipu paboilia, 3auiGUlatia
Ha cuiypHoctiia Ha pabolHUOW OQHOC U 3AUTHUIHATEA HA TpUXogQuitie 09
8pabotiiysareliio. 3a epemelipaere Ha HAHQeMUjallia, 3HAYAJHA TPUMEHA
60 UpAKIMUKATHA UMAAQTl HEKONKY 09pegbu 09 HOCHOeUKowo paboiliHO
3AKOHOQABCTHBOUPEKYKOUQOALaaimigouspaslieMilopatHaiia, PuHaHCUCKATTA
u gynkyuonannaitia guexcuburnocim. [lomely nus, asimiopuitie Ha 080j WPy
fiocebHO ce 3agpacysaaili Ha TpasHailia uxiliepipelfiayuja Ha ogpeqouitie
co Kou ce peiynupa UpekuHoill ha pabotiaitia (T.H. UpUEPEeMeHO UPUHYGHO
inaitieno oflCycilieo 09 paboiiia), a yuja Apumena UpPeQU3BUKYEA QuleMu
60 cllipyyHailia u HowupoKailia ouwitiecilisena jagHoci. [[oionnuitiento,
asiiopuiiie ce 0C8PHYB8AAll U KOH paboTliailia Ha ganedyuta Koja u iokpaj ioa
witio e egHa 09 Haj3HayajHuitie mepku pumenausu 6o ycioeu Ha COVID-19
B00TWITIO He e pelyiupana 60 HUOCIOeYKOmo paboliHO 3aKOHOQABCITIBO.

* Pegosen tipogecop na Ipasnuoini paxynitieini ,, Jyciaunujan Ipsu”, Ynusepsuiteiu ,, Cs.
Kupun u Mewoguj ”, Croiije tonikalamatiev@yahoo.com

** Bomnpegen tipogecop ma Ilpasnuoiti ¢ghakynisiews ,,Jycimiunujan Ilpeu” Yuueepsuitiein
,» Ce. Kupun u Meitioguj ", Croiije a.ristovski@pf-ukim.edu.mk
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Ilokpaj dpumenaitia Ha MepKu Kou Hpousneiyéaaili 09 UOCIHOEYKOIO
PAaboiHO 3aKOHOQABCITIBO0, ABIHIOpUTTie TU aHaIU3UpAalll U 10ceOHUlTie MepKU
VCBOEHU 3a 8pemellipaerse HA TaHgeMUujailia co Kou ce ypeqyea UpasHatia
ionodcba Ha HoequHeuHu Kattielopuu Ha HO0CeOHO pPAHAUSU PabOHUYU
(bpemenu dcenu, XpOHUUHO OOTHU PAOOTHHUYU, PADOTHHUYY CO POQUITIEICKU
008pCKU, HeCTAHQapHU padOTIHUYY U CT1).

Knyunu 360posu:paboitinu 0gHOCU, MepKU 3a T0QQPUIKA HA pAbOTHHUYY U
KOMiIanuy, puepemMeHo UpuHygHo IaatlieHo Ocyciliéo 09 paboilia, paboiia
HA Qanevyuna.

Bosen

3npaBCTBEHO-EKOHOMCKaTa kpu3a mpenu3Bukana ox COVID-19
Ha mIo0aleH IulaH, BO TOJEMH pa3Mepu TH TOroAyBa IOEIUHIINTE,
Z[OMaI’(I/IHCTBaTa, KOMITAHUUTEC U HAIIMOHAJIHUTEC C€KOHOMMUU. Exonomckure
IIOKOBM KOW TPOM3JIEryBaar Off Kpu3aTa ce€ OJHEeCyBaaT Kako Ha CTpaHara
Ha ToHynata (TMpPEeKMHYBamke Ha KaHAJIWTE 3a HaOaBKa Ha ompeMa u
MaTepHjaju 3a padoTa, 3aTBOpabE Ha OAPEICHH, HEECEHIIN]aIHU EKOHOMCKHI
aKTHBHOCTH BO cepara Ha YCIYTHTE, YTOCTUTEICTBOTO U CII.), TaKa M Ha
cTpaHara Ha rmobapyBaykara (ImoMaia IOTpPOIIyBavYKa Ha J00pa M yCIyTrH
nmopaau OrpaHM4CHOCT Ha ABWXXCHCTO, HAMAJCHW INPUXOJWM MW OIllITara
Hen3BecHocT).! Kpr3ara npean3BrKana off aHaAeMujaTa Ha KOpOHABHPYCOT
COVID-19 nnaboko ce mouyctByBa m Bo CeBepHa MakemoHHja U Toa
MIPBEHCTBEHO Ha 3/IPaBCTBEH?, a MMOTOA W HA €KOHOMCKH IuiaH. Bo romema
Mepa, 3arpiKyBauykd C€ M TIOATOIMTE BO ONHOC HAa HAMalyBameTo Ha
BpabOTEHOCTa, OJJHOCHO 3rOJIEMYyBameTO Ha HeBpaboTeHocta. Cryamjara
crpoBeieHa on MeryHapoaHara opranusandja Ha tpynor (MOT) u
EBporickara 6anka 3a 00HoBa 1 pa3Boj (EBOP) 3a mporienkara Ha BIujaHUETO
Ha COVID-19 Bp3 Bpaborenocta Bo CeBepHa Makenonujao0jaBeHa BO Maj,
2020, mponajne aeka aypu 40.000 paGOTHUIM OJ JACBETTE HAJIIOTOJICHU
CEKTOpPU BO €KOHOMH]jaTa (YrOCTHTEICTBO, Mpojax0a Ha rojeMo U Maio,
TPAHCIIOPT, CKJIaaAupame, JHUYHU YCIYyru, HOPOU3BOACTBO Ha XpaHa,

' Annex 2, Policy Note, Western Balkans: Framing national action on policy measures to
support workers, families, and enterprises during the COVID-19 emergency and recovery,
crp.1.

2 Op MOYETOKOT Ha MaHeIeMHjaTa 10 OBOj MOMEHT, TOJATOIINTE O] 3APABCTBEHUOT OHMITCH
MOKa)KyBaaT Jieka BO 3eMjara ce peructpupanu BKymHo 142, 030 ciaydam Ha 3a0oseHH
narueHnTH, ox kou 117,105 ce usneuenu, 20,697 ce aktuBHU U 4,228 ce mounHatu https://
koronavirus.gov.mk/ (mpucraneno wa: 10.04.2021)
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IpaJeKHUIITBO U IPAHKHU MOBP3aHU CO I'PAJECKHUILITBOTO), C€ HAoraaT BO
noceOHO paHIBa MOIOKOA H IO/ TUPEKTEH PU3HK O TyOeHme Ha pabOTHHUTE
mecta.Criopea moaaTonuTe Nak, Ha AreHiujara 3a BpaboryBame Ha PCM,
OJI TIOYETOKOT Ha maHaeMujata Bo Mapt, 2020 1o kpajot Ha Mapt, 2021 ce
peructpupanu 16.716HeBpaboTeHH 1111a (KaKO [TOCIEUIA HA IPECTAaHYBAbE
Ha B)KHOCTA Ha CKIIyYEH JIOTOBOP 3a BpaboTyBame).’KoH oBue mogaronu Ha
ABPCM, cenak Tpeba qa ce mpuaoaaaaT v MOAaTOIUTE KO CE OJTHeCyBaar
Ha OCTAaHATUTE KaTerOpWM Ha HOBOPETUCTPUPAHU HEBPAOOTEHH IUIA BO
3eMjaTa, a Toa ce: JIMIara Kou u3ryomine pabora a Hemaje cTaryc Ha JIMIa
BO pabOTEeH OAHOC; JIMIIAa KOM 3a MpB mnaT ce npujaByBaar B0 ABPCM kaxo
aKTUBHU Oaparenu Ha pabora (YYEHHIM U CTYJEHTH KOM 3aBpLIyBaaT CO
CBOETO 00pa30BaHUE) U JUIA KOM CE PErHCTpUpaje Kako HeBpaOOTEHH, T.€.
aKTUBHU Oaparenu Ha pabora (BooOMuYaeHO, BO OBaa Ipylna craraar Juua
KOW TIPETXOJHO paboTene HePOpPMAaTHO M KaKO COCTABEH e O]l CHBAara
€KOHOMHja BO 3eMjaTa WM OWjie MAacCHBHU NOpaad APYTH TMPUYHHH, HO,
ce MpHjaBWJIe KaKO aKTUBHU Oapartenu Ha padoTa, CO Led, CTEKHYBambe CO
OZIpe/ICHU TIOBOJTHOCTH KOH MTPOU3JIETYBAAT O] aHTU-KPU3HUTE MEPKH).*

Wmajku v BO MpeaBU BaKBUTE 3IPABCTBEHH, HO U €KOHOMCKHU U
conujamHu cocTojOn, Bnamara Ha C.Makenonnja (Koja 3a BpeMeTpacmhe
Ha TIEPHOJIOT Ha MpOoIvIaceHa BOHPEIHA cocTojOa Bo 3emjara ox 18.03.2020
3akiay4dHo co 23.06.2020 rogmHa, MMaile HaJJICKHOCT M Ha 3aKOHOJIABEH
OpraH OBJIACTEH Jla HOCH YpeaOu cO 3aKOHCKa CHJIa) Mpe3eMa paziIndHu
NOJMTUKA M MEPKH BO HACOKA HA CIPaBYBamEe CO 3APAaBCTBEHHUTE, HO U
€KOHOMCKHUTE ¥ COLIMjATHUTE MOCIIEANIH O/ KpU3aTa KOM UMaaT U TMPEKTHU
UMILUTUKAIANA TI0 PAOOTHUTE OJHOCH.

1. OnmT npuka3 HA NOJUTHKUTE U MEPKHUTE 32 MOJAPIIKA HA
pabdoTrHuuMTen mnpernpujatujatra Bo BO CeBepHa MakenoHuja BoO
yciaoBu Ha COVID-19

Bo m3MuHATHOT TIepuoA, Of MPOINIACyBamkETO HA MaHIEMHjaTa Ha
xopoHasupycoT COVID-19 Ha yHuBep3aiHO HUBO 0J1 cTpaHa Ha CBeTckara
3IpaBcTBeHA opranu3anuvja Ha 11 mapr, 2020° no nenec, Bo C.MakenoHnuja,
YCBOCHU C€ MHOLIITBO IIPpaBHU TIIPOIMIMCHU HACOYCHM KOH 3allTUTa Ha

3 Buau: https://www.slobodnaevropa.mk/a/30976552 . html (npucraneno na 7.12.2020)

“3a oa Bumm: Finance-Think, Cras 6p.49 3a HeBpaGoTeHOCTa BO Bpeme Ha Komma-19.
https://www.financethink.mk (mpucramneno xa:12.04.2021)

Shttps://www.who.int/emergencies/diseases/novel-coronavirus-2019/events-as-they-
happen
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rpafaHuTe (BKJIY4yBajKM TM W PaOOTHHLIUTE Ha PaOOTHOTO MECTO) Of
[IMPEHE Ha KOPOHABUPYCOT U MOAJIPIITKA Ha BpaOOTYyBamETO (CUTypHOCTA Ha
paboTHHOT ofHOC) U puxoauTe. [loTUTHKNUTE 1 MEPKUTE TPUMEHYBAaHU BO
C.Makenonuja, HAYEITHO MTPOU3JIETYBAAT O TPU I'PYNH HA MPABHHU HU3BOPH:
NPBO, TIOCTOCUKUTE MPABHU MPOMUCH (3aKOHOT 3a paOOTHHUTE OIHOCH,
NpoNHCUTE BO c(epara Ha COIUMjaATHOTO OCHTYPYBambe€ M KOJEKTHBHHTE
JIOTOBOPU); BTOPO, TMoA3aKoHCKUTE akTh (OIykuTe, 3aKIydolUTE H
[Ipenopakute Ha Bnanara u ci.) u Tpero, Ypenodure co cuiia Ha 3aKoH (Kou
Ce yCBOjyBaa BO IEPHONOT O CTAITyBamkETO BO cujla Ha mpBata Ommyka 3a
IporyiacyBame BOHPEIHA COCTOj0a HA IeliaTa TepuTopHja Ha 3eMjarta of 18
MapT’, MPOJOHKyBaHa, HEKOJIKY TaT, co Tpaewe 10 23 jyau 2020).

ITosmTHKHUTEe M MepKHTe 3a 3alUTUTAa HAa PAa0OTHHLHMTE HaA
padoTHOTO MecTO, HayeaHO OM MOXKeJe Ja ce Ipylnupaar BO CIIEJHUBE
TPU KaTeTOPHU: HAMANyearbe HA pusuyuitie 3a pabolliHuyuitie 09
U3N0JICEHOCHl Ha 3apa3a; Unailieny owicycitiea 09 paboilia HaMeHewiu 3d
ioceOHu Kailieiopuu padoOHUYU UHAQOMECTIy8arbe Ha Hpuxoquilie 3d
epeme Ha bonecti u usonayuja. Bo GyHkumja Ha Hamanysarwe Ha pusuKol
09 usnodxceHocili Ha Ipaianuiie o9 3apasa, Bnagara Ha C.Maxkenonuja,
Ha4eJIHO MOCTaIyBallle 1o npenopaxkure Ha Komucujara 3a 3apaszuu 0onectu
npu MUHHUCTEPCTBOTO 3a 3APABCTBO, MPETOUYBAjKU TH IMPEIOPAKUTE Ha
Komucwujara Bo Ypendu co 3akoHCKa cHia®, APYTH TON3aKOHCKH aKTH U
nporokonu.’ Bo oBoj momen, 3HauajHu ce U 3akiydouuTe Ha Brmamara on
10 u 11 mapr, 2020, xako u Omnykara Ha Brnagara o 12 mapt, 2020, ox

3akon 3a paboruute ogaocH, Ci.BecHuk Ha PM, 6p.62/05.

7 3a oBa Buau: OjuTyKa 3a yTBp/IyBambe Ha MOCTOCHE HA BOHPEAHA cocToj0a, CII.BECHUK Ha
PCM 6p.68 ox 18.03.2020 ronuHa.

8Ha mpumep: VYpenbara co 3akoHCKa CHJa 3a NPHMEHAa Ha 3aKOHOT 3a 3alUTUTa Ha
HaceneHuneTo o 3apa3uu 6omectu ox 21 mapt 2020 (Cnyx6en Becauk Ha PCM, 6p.72 ox
21.03.2020), Ypenbara co 3aKoHCKa CHJIa 32 3aJOJDKUTEITHA CAMOM30JIaIllja IPH TeCTHPAThEe
3a mpucyctBo Ha kopoHaBupyc COVID-19 3a Bpeme Ha BOHpemHa cocToOa o 22 anpuil
2020 (Cnyx6eH Becauk Ha PCM, 6p.44 on 22 anpwu, 2020 roauHa), Ypendara co 3akoHCKa
cuJla 32 HOCEHhEe JINYHA 3amTuTa Ha jauneto o 22 armpui 2020 (Ciryx6en BecHuk Ha PCM,
0p.107 ox 22.04.2020 romHa)

® Kako mpoTOKOJI O]l MOCEOHO 3Ha4yer-€ 3a 3aliTUTa Ha 3/1paBjeTo W 0e30eqHOCTa Ha
pabdotHuire Bo ycinosu Ha COVID-19, ro usnBojyBame I[Ipoitiokonoii 3a ipeseHiliueHU
Mepku 3a cuidie paboimnu mecitia. OBoj [IpoTokon Bakn 3a cute padOTHHM MecTa M 3a
CHUTE ITUIa Ha paOOTHHUTE MECTa M BKJIyYyBa MEPKH 32 XHTHEHA HAa palleTe, pECIHparopHa
XUTHCHA, (QU3NYKO NUCTAHIUpPAke, HAMATYBakhe W OPraHMU3HpPamEe MaTyBama IOBP3aHHU
co paboraTa, peJOBHO YHCTEHE U Ae3MH(]EKNHja Ha paboTHATa CpeArHA, KOMYHHKAIH]a,
00yKkH, eayKanija u yrnpaByBame co jmia co COVID-19 win HUBHA KOHTAKTH.

10 anmcHuk Ha Briagara Ha PCM 0p.44-2147/1 ox 10 mapt 2020 roausa, Touka 3 u Touka 20.
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KOM MPOM3JIEroa U MEPKUTE 3a 0CI000yBake 07 paboTa Ha paboilinuyuiiie-
poguitienu Ha Manonewinu geya co Haspuena eospacii go 10 iogunu 3a
Kou e Heolixogna Ipudica, OpemeHuilie dHceHu N XPOHUYHO OOHULe auya
Kako M WHAMPEKTHHUTE yIaTyBamba Ha OBHE TPynH paOOTHHIM Aa padorar
on noma. llenta mopaau xoja Bmamara ma C.MakenoHuja yCBOM BakBH
MEpKH, MPOU3JIETyBalle Mpen ce, O MoTpedara 3a 3alTHTa Ha 3PaBjeTo
u 0e30emHOCTa HA PAHJIMBUTE KAaTeropuu paOOTHHIIM KOM MMaaTr MmoTpeda
oz moceOHa 3amTuTa (OpeMEeHUTE KEeHH U XPOHUYHO OOTHUTE PaOOTHUIIH),
HO U o7 MOTpedaTa 3a U3JeTryBame BO MPECPET Ha PAOOTHHUIIMTE CO CEMEjHU
00BpCKH (T.€. pOAUTENUTE Ha MAJIOJIETHH JIella CO HaBplIeHa Bo3pacT a0 10
TOJIMHM 32 KOM € HEOIIXO/[HA TPIKA) KOH MOPAIH 3aTBOPAHETO HA JIETCKHUTE
TPAJUHKA ¥ OCHOBHHTE YUYWIMINTA, C€ COOUHja CO KOHKPETHH IMPOOJIeMHU
BO 00e30eqyBameTo Tprka 3a HUBHUTE Jena.Mepkure 3a 0cio0oayBame
o] paboTa Ha oBUE pabOTHUIM Oea peBUAMpaHU BO centeMBpH, 2020, npu
LITO, HOBUTE MEPKHU Ipe/BHI0a, Bpakame Ha padoTa Ha BpaOOTEHUTE CO
XpOHUYHH OO0JIECTH, Ha PaOOTHHLUTE-poAMTENH Ha nena a0 10 rogwHu
BO3pacT (TIOpaay MOBTOPHOTO OTBOPAME HA YUMJIMINTATa M TPAJIUHKHUTE),
KaKo 1 Ha paOOTHUYKUTE-KOPUCHUYIKH HA ITPOIOJIKEHO IIOPOIMITHO OTCYCTBO
(KoM ce CTeKHaa CO MpPaBO Ha MPOJOIKEHO IUIATEHO MOPOJMIIHO OTCYCTBO
Bp3 OCHOBa Ha Ypexbara cO 3aKOHCKa CHJIa 3a NMPHMEHA Ha 3aKOHOT 3a
pabornute oxHocu ox 04 ampui, 2020 roguna)!'. EquHCTBEHH Kareropuu
pabOTHHUIM 32 KOM MPOJOJDKYBAAT Ja BayKaT MEPKUTE 3a OCI000IyBambe Ol
paboTa ce XpOHUYHO OOTHHTE JTUIa Yrja 0oJiecT € Bo (haza Ha eranepbanuja
WM UMaaT MaJurHa Oonect u OpemeHuTe xeHu. Bo npakrtukara Oere, a 3a
OpeMeHUTE KEHHU U 32 XPOHUYHO OOJHUTE JIMLA ON(ATEHN CO aKTYyEeIHUTE
MEpKH, CEYIITe OCTaHyBa CIIOPHO M OTBOPEHO MPAIIAKETO 32 MPABHUOT
OCHOB 3a HUBHOTO oOcjo0onyBame of padora. OBa, oTTaMy ILITO, HUTY
3aKOHOT 3a PabOTHUTE OAHOCH, HUTY TaK MPOMHCHUTE O 330JDKUTEITHOTO
3[PaBCTBEHO OCHUTYpPYBamEIPEIBUIYBAaT COOIBETEH NpPaBEH OCHOB 3a
TUTaTeHO OTCYCTBO 01 paboTa 3a OMII0 KOj O TPETXOHO HABEIEHUTE CITyJaH,
J07IeKa, TIOA3aKOHCKUTE aKTH CO KOW paboTHHIUTE Oea ,,0ci0001eHn” 01
pabora, MOXKe Ja CIy)KaT caMO Kako NMpaBHH aKTH 3a CIPOBEIYBambE Ha
3aKoH, HO HE W KAaKO M3BOPHU IMPAaBHU aKTU cO Kou de novo ce ypemysa
oJpeieHa ipaBHa cocTojoa. OTTyKa, KaKo MpaBeH OCHOB 32 ,,0TCYCTBOTO” O]
paboTta Ha 3acerHaTuTe KaTeropuu pabOTHUIIM, BO MPAKTHKATA CE KOPUCTAT
WIA JIEHOBU O] TOIUIIHUOT OAMOpP WM JICHOBHU O] TUIATEHO OTCYCTBO OJI
pabota mopaau JTUYHU W CEMEJHH OKOJIHOCTH, NMPH ILITO, TPOIIOIHTE 32
TUTakambe Ha HaJJOMECTOKOT Ha IUIaTa I'M CHOCaT pab0TOaBaunTe, BO IEJIOCT.

'"3a oBa Buau: Ypen0a co 3aKOHCKa CHJIa 33 TIPUMEHA Ha 3aKOHOT 3a PaOOTHUTE OTHOCH 32
BpeMe Ha BOHpeaHa cocTojoa, Cn.BecHuk Ha PCM, 6p.95 ox 08.04.2020.
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Hagomectniysaretiio na iipuxoquitie na paboilinuyuitie 3a 6peme Ha 601eCTl U
usonayuja opagu COVID-19, 6e3 ornen nqanu ctaHyBa 300p 3a CHMTOMATCKO
3abomyBame o1 COVID-19, acumntomarcko 3abonyBame o1 COVID-19 unu
CHTyallija Ha CAaMOM30JIall1ja MOpai KOHTAKT CO 3a00JICHO JINIIE, OCTaHyBa
UJEHTUYHO KaKO M HAJOMECTYBAWHETO Ha MPUXOAHWTE (ITUIaKamkeTo Ha
HAJIOMECTOKOT Ha IJIaTa) 32 BpeMe Ha peloBHO OosemyBame (10 30 nena Ha
ToBap Ha paboToaaBadoT 1 HaJ 30 neHa Ha ToBap Ha DOHMIOT 3a 3PaBCTBEHO
ocurypyBame) u € nomasio ox 100% ox ocHoBuniata. EAMHCTBEH HCKITy4OK
OJ1 BAKBOTO TPABWJIO CE CIIyYauTe, T.e. pAOOTHUIIMTE 32 KOU 3a00TyBamHETO
on COVID-19 3anouna na ce cmera 3a npodecronanHa 6ojecT yTBpaeHa
co [IpaBuiiHUKOT 3a nucTara Ha npodecnoHaaHu O0IeCTH (3APaBCTBEHUTE
paboOTHUIM W JIPYTH PaOOTHUIM KOW BPIIAT CIMYHUA AKTUBHOCTH) M YH]
HAJOMECTOK Ha Ij1ara mo Toj ocHoB u3HecyBa 100 % ox ocHoBHUIIaTA.

[onuTKHUTEe W MEpPKHTEe 32 MOMIPLIKA HA BPadOTyBameTo U
NPUXOUTE, HAYECTHO omndakaar Tpu OI0OKa HA MPUXOTHH IIEMU: UPEUOLT
010K, C€ OJTHECYBA Ha T.H. ,, WeMU 3a 3AQPAHCYB8arbe Ha pabotliHuilie meciiia
KOW OCBEH 3a pa0OTHHIIM, MOXKE J1a C€ MPUMEHYBAaT M 3a CaMOBpPabOTEHU
TWIA; GHOpUOTH 010K, Ce OJHECYBa Ha INPOUIMPYBAKETO HA TOAIpPIIKATa
Ha pabOTHULIMTE KOM I'M 3ary0uiie padOTHUTE MecTa Mopajau HaMajeHara
JICIOBHA AaKTHMBHOCT Ha HUBHHTE paboTOmaBa4yH, IPEKy MPUBPEMEHO
onabaByBambe Ha KPUTEPHYMHTE Ha MOMOOHOCT 32 OCTBAPYBAbE 1paso HA
dapuyer HAQOMeCiioK 60 CIV4aj HA He8pabollieHOCHl N Hpeiliuoti OO0k,
Ce OJIHECYBa Ha {pOWUPYBaArbeilio Ha MepKuilie 3a COYUjanIHa 3auiiuita
(MMHUMaITHA TApaHTHPaHa ITOMOII) HAMEHETA 3a MOSTMHIINTE U CEMEjCTBaTa
KOU HE 'M HCTIOJTHYBAAaT YCIOBUTE 32 OCTBAPYBAhE Ha TAPUYHU HAIOMECTOLIN
NpeKy MIeMHTE 32 33p)KyBambe Ha padOTHUTE MECTa M OCHTYPYBAIETO BO
CJIy4aj Ha HEBPAOOTECHOCT.

Bo pamkuTe Ha @psuoili 610K UpUXOQHU Wemu, U T.H. ,,IEeMH 32
3aJIp’KyBake Ha paOOTHUTE MECTa” MOXKE JIa c€ KiIacu(DUIIMpaar MOJIUTUKUATE
U MEpKUTE 3a (PUHAHCHCKA MOAJIPIIKA Ha pabOTOlaBauuTe 3a UCIIaKame
TUTaTH Ha paOOTHHULIUTE M 3aUyBYBakbe¢ HA HUBHUTE pAa0OTHH MECTa, Kako | 32
00e30e1yBam-e MOAPIIKA Ha CAMOBPAOOTEHHTE JINIA U APYTH (PU3HUKH JTUTIA
KOHM CaMOCTOJHO BpIIAT JICJHOCT. 32 BpeMeTpacke Ha BOHpeIHaTa cocToj0a
BO 3€Mjara, BO paMKHUTE Ha OBOj OJIOK Ha MPUXOJHM IIeMH, Biangara ycBoun
MmoBeke Ypemdw co 3aKOHCKa CHIIa TOMEry KOHW: Ypegbailia co 3aKOHCKA
cuna 3a ¢uuancucka toggpwika Ha paboitiogasayuiiie 09 UPUSATHHUO

123a oBa Bunu: [IpaBmiHuk 3a nucrara Ha npodecronanau 6onectu (Cn.BecHuk Ha PCM,
op. 118/2020 oxx 07.05.2020.
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cexiiop oxn 7 anpui’ (CO HEKOJIKY IOCIIE0BAaTEeIHH JIOTIONHYBamka) CO Koja
ce BOBEJIE MOYKHOCTA 32 KOPUCTEH-E JUPEKTHA TIOMOII BO H3HOC O] HAJMHOTY
14.500 nenapu MeceyHo (BO BUCHMHA HA MUHHUMAJIHATA TJIaTa), 38 MECEIUTE
anpwi, Maj U JyHH Of cHTe (PUPMHM TOTOJEHM ON Kpu3aTa cO OOBpCKa Ha
paboToaBavoT Ja HE TO HamMaJd OpoOjoT Ha BPaOOTCHH 10 OIPEIEICH
NPOIIEHT 3aKIYyYHO CO MECeI] aBryCT, OCBEH BO TOYHO OIpEIeIeHU
clly4ad, KOM He omakaar OTKa3u NOpaau JUYHU MPUUYMHU U CIIOTOJI0EHO
pacKUHyBam€ Ha JOTOBOPOT 3a BPaOOTyBame; Ypegbailia co 3akoHcKka cuna
3a fipumena Ha 3axkoHoill 3a paboilinuilie ogHocu ox 1 Maj' Koja ce craBa
BO KOHTCKCT Ha IPETXOJHATa Ypeada U co Koja ce MPeABUIC MOKHOCT 3a
crorofi0eHO Bpakame Ha MPETXOTHO OJjaABCHUTE PAOOTHHIIM BO MEPUOAOT
on 11 mapt — 30 ampun co 06Bpcka, pabOToAaBavOT /1a T MOJMUPHU CUTE
OOBPCKH KOM TPOUW3JIEryBaaT off pabOTHHOT OJHOC a Ce OJHECyBaaT Ha
3aJIOJDKUTEITHOTO COIMjaTHO OCHTYpPyBamke Ha paOOTHUKOT Of JEHOT
Ha oJjjaBara J0 JICHOT Ha CKIy4yBameTO Ha crorogdara, a CeTo OBa, BO
¢byHkMja, paboTomaBadoT 1a KOPUCTH (PMHAHCUCKA MOAPIIKA BO BHCHHA
071 MUHUMAJTHA TIJ1aTa; Ypegbailia co 3aKOHCKA CUnd 3a CyO8eHYUOHUPAarbe
Ha UCinailia Ha GpUQOHECU 0Q 3AQOINCUTHETHO COYUJATHO OCUiypysarbe
on 6 anpun'® (kako ajTepHaTHBa Ha YpenbOara 3a (MHAHCHCKA MOIPIIKA
Ha TUIATUTE, CO MCKIIyYOK Ha paboTomaBaynTe OJ HAJIIOTOACHUTE CEKTOPHU
- YTOCTHUTEJICTBO, TypH3aM W TPAHCIIOPT, KOM MOXKAaT Jia TM KOMOMHMpaar
MEpPKHUTE) CO KOja BO MecenuTe anpui, Maj u jyau 2020, ce cyOBeHITMOHUpaar
MPUOHECUTE 3a 3aJ0JDKUTEIIHO COLMjaHO OCHUTYPYBambe BO BHCHHA
on 50%; kako u Vpegbuitie co 3axoncka cuna co Kou ce o0e3zbenyBa
(uHaHCHCKA TOAIPIITKA HA (PU3UYKH JIUIA KOM BPIIAT CAMOCTOjHA JIJHOCT,
(uHAHCHCKA ITOMOIII 32 CIIOPTHUCTH, CTPYYHH JIMLIA 0Nl 00JacTa Ha CIIOPTOT
Y CIIOPTCKA aJJMHHUCTpAIKja, CAMOCTOJHH YMETHHUIN, €CTPAJHU YMETHHIIN
u ci. [1o ucTekyBameTo Ha BXKHOCTA Ha YpenOHUTe co 3aKOHCKA CHIIa, Jell
OJ1 MEPKHTE TMPEIBUACHN BO HUB, CO OJPEACHU M3MEHHU U JIOTIOJIHYBaIba,
CTaHyBaar MpeIMeT Ha YPeayBambe Ha 3aKOHOMW 3 (PUHAHCUCKA T0QQPUIKA
Ha pabottiogasayuiiie H0I0QeHU 0Q 3QPABCIBEHO-EKOHOMCKATIA Kpu3a

13 3a oBa BuaM: Ypenba co 3aKOHCKA CHIJIA 32 (PMHAHCHCKA MOJIPIIKA HA paboToIaBaInTe
OJ] IPUBATHUOT CEKTOp HOTOJEHH O] 3APAaBCTBEHO-EKOHOMCKAaTa KpHU3a MPEAU3BUKaHA Off
Bupycot COVID - 19, 3apanu ucruiata Ha IIaTuTe 3a Mecernmte anpui u Maj 2020 roauHa,
Cn.secauk Ha PCM, 6p.93.

'4 3a oBa Bumu: Ypeaba co 3akOHCKa CHJIa 3a JIOMOJHYBame Ha Ypeabara co 3aKOHCKa CUiia
3a IprMeHa Ha 3aKOHOT 3a paOOTHHUTE OJJHOCH 32 BpeMe Ha BOHpeHA cocToj0a, Ci1.BeCHUK
Ha PCM, 6p.113.

15 3a oBa BuaM: Ypenda co 3aKOHCKa CHJIa 38 CyOBEHIIMOHHUPAhE HA UCIUIATA HA TIPHIOHECH
071 33/I0JKUTEITHO COIMjATHO OCUTYPYBalbe 3a BpeMe Ha BOHPEIHA cocT0j0a, Ci1.BeCHUK Ha
PCM, 6p.92.
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ipequzsuxkana o9 eupycoiti COVID-19 3apagu uciinaifia Ha dnattiuitie 3a
Meceyuitie oxitiomepu, Hoemepu u gekemspu 2020 ioguHa, KO BaXH O
09.11.2020.'*"Havenno, cormacHO OBOj 3akoH, (PMHAHCHKATa TMOAIpPIIKA Ha
paboTonaBaunTe ce oJpeayBa MPOTPECUBHO COITIACHO MA0T HA MPUXOJUTE
Kaj koMmranuute. 3a npuxoau Hamanenu ox 30.01 % mo 40%, npeasuaeHa e
ucrara 10 14.500 nenapu no Bpadoten, ox 40.01 % mo 50%, ucrnara 1o
15.955 nenapwu o Bpaboten, og 50.01% mo 60%, ucruiara no 17.410 nenapu
o BpaboteH, o1 60.01% no 70%, ucmnara go 18.865 nenapu no BpadoTeH,
on 70.01% mu 80%, ucrinara no 20.320 nenapu o BpadoteH u Hag 80%, 10
21.776 nenapu no BpaObOTEH.

Bo pamkute Ha ,6iiopuoiti 610k’ HApuUxogQHU wiemu, HACOUYCHH
KOH 3aJIp)KyBambe Ha MPUXOIUTE HA PAaOOTHHUIMTE HA KOW UM TIPECTaHAI
pabOTHHOT OTHOC, KAKO HajBaXKHA, ja HABeTyBaMe Ypeadara co 3aKOHCKa CHIIa
3a JIOTIONTHYBAkE Ha Ypegbailia co 3aKoHCKa cuna 3a dpumena Ha 3aKoHOI
3a 8paboitiysaryetiio u ocuiypysarse 60 Ciyyaj Ha He8pabollieHOC 38 BPEMe
Ha BOHpeaHaTa coctojba ox 27 maj, 2020'7. Co oaa Ypenba Oerre BoBeIeHA
MOXXHOCTA 32 MOABEyBamb¢ Ha pAOOTHULIUTE YHj PAOOTEH OJJHOC TPECTaHAaI
CO MUCMEHA M3jaBa 3a OTKa3 OJl CTpaHa Ha PabOTHUKOT, CIIOroa0a WM CO
OTKa3 O] cTpaHa Ha pabOTOMABAYOT MOPATU JTUYHU WM MPUIMHA HA BUHA,
BO niepuonot nomery 11 mapt 2020 1o 30 anpui 2020 roguHa, 101 OCHOBUTE
3a KOPHCTEHE MapHYeH HAJOMECTOK 3a HEBpaOOTEHOCT (HaIOMECTOK KOj HE
Ou MOJKelTe J1a TO 0CTBApaT, TOBUKYBAjKH C€ Ha PEIOBHOTO 3aKOHOIABCTBO 32
OCHUTYpPYBam€ BO ClTy4yaj Ha HeBpaboTeHOCT). O HCTEKYBakETO Ha BAXKHOCTA
Ha Ypenbara 110 JieHeC, CeyIlTe He Ce M3BPIICHN M3MEHU M JIOTIOTHYBamka
Ha 3aKOHOT 32 BpaOOTYBamke M OCUTYpPyBakhe BO CIIydaj HAa HEBPAOOTEHOCT,
CO IITO, MPOOJIEMOT Ha PabOTHUIIMTE YHM] PAOOTEH OMHOC MpecTaHal Co
crioro0a € ceymTe OTBOPEH, OMICjKU MPECTAHOKOT Ha HUBHUOT pabOTEH
OZIHOC He moTIara rnoJ NpecTaHoluTe Ha pabOTEH OJJHOC 3a KOM C€ MCIUIaKa
MapuYeH HaJIOMECTOK 32 HEBPaOOTEHOCT.

Koneuno, Bo pamku Ha ,,iipeitiuoil 610K ” dpuxogHu wemu, HACOYCHH
KOH MPOIIUPYBakE€ HA MEPKHUTE 3a COIMjalHA 3allTUTa BO (PYHKIHMja Ha
MIPUXOIHA MTOJIPIITKA Ha JINTIaTa KOM HE UCTIOTHYBAaT yCIIOBH 32 OCTBAPYBAHE
MApUYHU HAJIOMECTOIH MIPEKY IIEMHUTE 32 33IpKyBambe Ha paOOTHUTE MECTa
U TIPEKy CHCTEMOT Ha OCUTYpPYyBambe BO Cllydaj Ha HeBpaboTeHoct, Bragara
Ha C.Makenonuja ycBou Ypegba co 3akoncka cuna 3a apumeHa Ha 3aKoHo
3a coyujannaitia 3awimuita og 2 atipun 2020, kako u gotionHysare Ha 08aa

16 Cnyx0en BecHUK Ha PenyOnuka CeBepHa Makenonuja, 6poj 267 /20.

17 Cnyx6eH BecHuk Ha Penyonmka CeBepra Makenonwuja, 6poj 136/20.

'® Cnyx0Oen BecHUK Ha PenyOinka CeBepHa Makenonuja, 6poj 89/20.
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Ypegba o9 24 aiipun 2020". Ypendute ce HaMEHETH 3a JTUIaTa KOU OuIie Je
oz He(hopMasHATa EKOHOMH]ja M JIMIIAaTa KOW OCTaHase 0e3 IMPUXOIH, CO IIeTI 1a
uM ce 00e30e1u napuueH HaJOMECTOK 3a rapaHTUpaHa MUHUMAJIHA TOMOLI
3a MeceuuTe anpui 10 aexkemMBpd 2020 ¥ nmapuyueH 101aTOK 3a OKPUBAE
Ha JIeJT O]l TPOIIOIMTE 32 MOTPOLTYBayKa Ha CHEPTEeHCH 32 MECELUTE aIrlpHJl
1o centemBpu 2020.

2. Mepku (cueHapuja) 3a (NieKCUOMJIIHOCT HA padoTogaBaumnTe
€O MCTOBPEMEHO 3a/IpP:KyBamb€ HA CUTYPHOCTAa HA Pa0OTHHOT OIHOC M
CUT'YPHOCTA HA MPUXOJUTE HA PAGOTHHI[UTE

Mepkute (crieHapujata) 3a (GIeKCHOMITHOCT Ha pabOTOAABAYUTE CO
MCTOBPEMEHO 33]Ip’KyBare Ha CHTYpHOCTa Ha pa0OTHHOT OTHOC M CHTYPHOCTA
Ha mpuxomute Ha paborHunmTe Bo C.Makenonuja, ru kinacudummupame
BO CJICAHWUTE TPYIH: MEPKH TOBP3aHU CO MPOMEHHM BO PaOOTHOTO BpeMme
Ha paboTHHIMTEe (WM T.H. HeMAOpaIHa (OLeKCubUIHOCH), MEPKU
MOBP3aHU CO MTPOMEHHU BO IJIATUTE HA paOOTHHUIMTE (WM T.H. puHaHcuUcKa
GrexcubunrHocil) © MEpKU TTOBP3aHU CO IPOMEHH BO PaOOTHOTO MECTO HMITU
MECTOTO Ha paboTa Ha paOOTHUIUTE (WIH T.H. )YHKYUOHAHA U TIPOCIIOPHA
@nexcubunrnociti). Cute NMPETXOTHO HABEIACHW T'PYNH HAa MEpKH, CBOjara
IpaBHA TOJJIOTA ja HAaoraaTr BO PaOOTHOTO 3aKOHOJABCTBO M KOJICKTUBHUTE
JIOTOBOPH.

! Cnyx0en BecHuK Ha PenyoOnmika CeBepHa Makenonuja, 6poj 108/2020.
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Tabena 1. Mepku (cueHapuja) 3a ¢ieKCMOMJIHOCT Ha CTpaHa
Ha padoTogaBavYnTe CO MCTOBPEMEHO 3aJpP:KyBalbe HA CHTYPHOCTAa Ha
PaGOTHHOT OTHOC U MPUXOIUTE HA PAOOTHUIIUTE

1. Mepxku noBp3aHu co
MIPOMEHH BO PabOTHOTO
BpeMe Ha pabOTHHIUTE

(TemmopanHa
(rexcnOMITHOCT)

2. Mepku oBp3aHH CO
MIPOMEHH BO ILIATUTE HA
paboTHHUIITE

3. Mepku noBp3aHu co
MIPOMEHH BO PabOTHOTO
MECTO MJIM MECTOTO Ha
paboTa Ha paOOTHHUITUTE
(pyHKUIMOHATHA 1
MIPOCTOPHA (IIEKCHOMITHOCT

(punancuCcKa
(HITeKCHOMITHOCT)

1.1 Hamaseno (mosHO)
pabotHO Bpeme (3axoH
3a paboiiHuillie 0QHOCU —
un.116, ciuas 3)

1.2. Heennaxso
pacmopepgeHo
(KoMIpuMHpaHo) paboTHO
BpeMe

(3axkon 3a  paboitiHuiiie
ognocu —un.123)

1.3.Ipepacupenenda
(ympoceuyBame) Ha
paboTHOTO Bpeme
(Baxkon 3a  paboitiHuiiie
ognocu — un.124)

1.4. IlmareHo OTCYCTBO
3apajid JUYHU U CEMEjHHU
OKOJIHOCTHU

(3axkon 3a  paboitiHuiie
ognocu — un.146;, Omwit
KoJleKliusen Qoiosop 3a
UPUBATHHUOUL CEKIIOp — UJl.
43)
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3.1 Pabora Ha majieunHa/oxn
nmoMma (telework)

2.1. HamanyBame Ha
IaTara Kako Imoclieuia
Ha NPEeKnH Ha paboTara
Mopaji NPUYMHK Ha BUIIA
cuia

(3axon 3a pabottnuitie
ogrocu — un.112, cinas 7)

2.2. HamamyBame Ha
uIaTara Kako MoCiIeIuna
Ha IIPeKHH Ha paborara
Topajy JACI0BHH
NIPUYMHY Ha CTpaHaTa Ha
paboTtomaBadoT

(3akon 3a paboiunuitie
ognocu —un.112, cimas 10)

2.3. [IpuBpemeHo
HaMaJyBame Ha
OCHOBHATa IIIaTa
(Otiwi@i Konexitiugen
Q0i060p 3a UPUBATUHUOU
cexitiop — un.18)

2.4. JToroBOpHO
(crroron0eHo) HamMayBambe
Ha OCHOBHATA IIIaTa
(3akon 3a paboimnuitie
ogHocu — un.28-a)

2.5. JloroBopHO
(crroron0eHo) HaMayBambe
Ha pabOTHOTO BpeMe

CO LIeJ1 HaMaJlyBambe Ha
HajHHCKaTa OCHOBHA IIIaTa
(3axon 3a pabottnuitie
ogHocu — 4n.28-a)



Bo mpomomkenue, ce OCBpHYBaM€ KOH JBE O MEpPKUTE 3a
(IIeKCUOMITHOCT KOM W TIOKPaj MPAaBHUTE TWJIEMH KO TH MPEIU3BUKYBAAT,
UMaaT 3Ha4yajHa MPUMEHa BO NpakTukara. Jogeka mpBata TakBa Mepka
(ipexun Ha pabothailia opagu UPUYUHU HA SUWA CULA) € YPEACHA CO
3aKoHOT 3a pabOTHUTE OIHOCHU, BTOpaTa MepKa (paboiliailia Ha QaneyuHa)
CeylTe HE € MOCEOHO peryimpaHa BO 3aKOHOT W HEj3WHATa NMPHMEHA Ce
U3BeIyBa Ol APYTH, CpoHU (HopMH Ha padoTa.

2.1. TlpexuH Ha paboTaTa nopajau NpUYMHHU HA BUIIA CUJIA

[Ipexkunor Ha paborata mopaaud NPUYMHU HAa BUIIA cuia (T.H.
NPUBPEMEHO TPUHYIHO OTCYCTBO TOpagdl BHUIIA CHJa), BO CYIITHHA,
NpeTCTaByBa CYCIIEH3Mja Ha BPIICHETO HA JOTOBOPOT 3a BPaOOTYyBamke
WIA CIPEYCHOCT Ha paOOTHUKOT Jia ja BpIIM padoTara 3a Koja 3aCHOBAJ
paboTeH OmHOC, TOpaaW NPUYMHM Ha Buma cwia. OBOj WHCTHTYT, €
peryiaupan co 3aKOHOT 3a pa0OTHHTE OJHOCH, KOj TMPEABHIYBa JE€Ka aKO
PAbOTHHUKOI He Modice ga ja epuiu pabotiailia opagu euwa cuid, uma
ipaso Ha flonoeuna 09 Unatliaiia, Ha Koja uHaky ou uman dpaeo, ako ou
paboitien.”® VI mokpaj HeroBara peryJIHMpPaHOCT CO 3aKOHOT, MPEKUHOT Ha
paborara mopaau BWINA CHJIA, NPEAU3BUKYBAIIE Pa3IHMYHU IHIEMH BO
NpakTUKaTa, OUejKu HErOBOTO TOJIKYBAmE O]l CTpaHa HAa CHHIAMKATUTE O
enHa ¥ paboToaBadyuTe OJl Apyra cTpaHa, Oeme 1ujaMeTpaIHO CIIPOTUBHO.
Baksara coctoj0a, ce momxkere, mpea ce mopaan GakToT MTO CUHINKATHTE
TO OCIOpYBaa TPETUPAKETO Ha kpu3aTa npeau3Bukana ogq COVID-19 kako
,»BHUINIA CHJia” BO (PyHKIMja HAa TPUMEHAa HAa OBOj MHCTHTYT W HaBeIyBaa
QJITepHATHBHA MEPKH HAa KOM UM NPHUITUIIYBaa MPBEHCTBO BO MPHUMEHATA.
U nokpaj Toa mro 3aKoHOT 32 pabOTHUTE OHOCH, HE TO Ne(hUHUPA TTOUMOT
,BUINIA CHJIA”, BO TOJIKYBambETO M MpUMEHATa Ha MOUMOT ,,BHINA CHia”,
CyICHIMjapHa MPUMEHa UMaaT MPOMHCHUTE Ha OIIITOTO JOTOBOPHO IPABO.
Bo koHTEKCT Ha pabOTHHUTE OAHOCH, KaKO CIIydad Ha BHUIIA CHJIA MOXE J1a
Ce TpeTupaaT OApeICHHU MPUPOAHN HO U ONIITECTBEHW HACTAHH (TIOTUIABH,
3eMjOTpECH, TOKApH, EMUIEMHUH, BOJHH M CIMYHO) KOM CE€ BO IEJIOCT
,»,CKCTEpHU’, HE3aBUCHU W HETIOBP3aHH CO PabOTOIaBAuOT U TOj] HA HUKAKOB
HA4YMH HE MOXKENl Jla TH MPEIBUAN WK npeBeHupa. [lojaBara U mmpemero
Ha COVID-19 Bo manaeMucku pa3Mepu U MPOIIacyBameTO HA BOHpPEIHA
cocTojOa BO 3eMjara Kako MOCIIEANIIA Ha CMUeMHjaTa, ce CeKaKo HACTaHU
Kou paboToaBaYMTe HUTY MOXKEIIE J1a TH TPEIBUIAT HUTY J1a T U30ETHaT.
[Topaau Tre HacTanu, aen o paboTogaBaunte 0ea ,,ipuHyaeHu”, co OmIyKu

20 3axown 3a paboTnuTe OHOCH, Wwi.112, cTas 7.
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Ha Brnanara na C.MakenoHuja u Jpyru BpEMEHH MEPKHU U MOJ3aKOHCKHU
aKTH BO IIEJIOCT Ja TO MPEKHHAT JAEJIOBHHUOT mporec. OTTyka, cMerame
JleKa MpuMeHaTra Ha Mepkara ,,IpEKHH Ha paborara Mmopajyu Bulla cuia’,
OZ1 cTpaHa Ha pabOToaBaYNTE KOU C€ AUPEKTHO 3aCETHATH O]l OJUTYKUTE 32
3aTBOpambE WK 3a0paHa Ha IeJIOBHO-IIPOM3BOJACTBEHUOT MTPOIEC HUITH JIEIT O]
JIIIOBHO-TIPOM3BOICTBEHUOT TIPOIIEC, € 3aKOHCKA M ompapnana. [Ipamame
KO€ MOXKE J1a OTBOPH JONOJHUTEIHHU JTUIEMH BO OBOj JEJ € MpaIlamkeTo
MOBP3aHO CO OCHOBHUIIATA 3a MPECMETYBambe HAa HAJOMECTOKOT Ha IulaTrara
Ha paboTHUIUTE yHWja paboTa € CyClIeHIupaHa MOpaJu BHILIA CHJIA, CO
ornen Ha Toa wto 3PO npeaBuayBa Aeka Kako TakBa Ke ce CMeTa ,,Iuiarara
Ha Koja pabOTHHKOT OM MMaJl TIPaBO JOKOJIKy Ou paboren”. Cropen Hac,
cTaHyBa 300p 3a BOOOMYAcHAaTa WJIM OYEKyBaHa IUIaTa Koja PabOTHUKOT
Ou ja ocTBapmi Kaj pabOTOMaBavYOT COIVIACHO PACIIOPENOT Ha PabOTHOTO
Bpeme. OueKyBaHaTa IuIaTa BO CEKOj CiIy4aj He cMee Ja Oujie TOHUCKA Off
OCHOBHATa IUIaTa Ha paOOTHHUKOT, a CMETaMe Jieka KOH Hea Tpeba aa Oujar
MPUAOAAJCHU U JIOAATOKOT 32 pabOTEeH CTaX, JOJATOKOT 32 HOKHA padora
(TOKOJIKY ce 0YeKyBaJlo paOOTHHUKOT J1a paboTh HOKe) U ¢ Bo mpakTukara,
YeCcTO TaTH, C€ HAaMETHYBa M JWJIEMaTa ,,0dlu 60 VCI08U HA TUPUEPEMEHO
ApUHyQHO OTHCYCIIBO Topagu euwia cuia’ paboiliogasaqoili Modxce ga My
UCTNaimiu HAQOMeCTHOK Ha TNAalHa Ha pabOIHUKOW KOj e TOMAl 09 BUCUHATHA
Ha MUHUMAIHAa Heillo iaaiia yiniepgena co 3akon? ViMajku ja BO IpeaABHI
MOCTOCYKATa MPaBHA paMKa 3a ypeayBambe Ha OBHE Ipaliama, CIiopes Hac,
OATOBOPOT HA OBaa JuiieMa € apupmaruBeH. Bo yTBpayBameTo Ha BUCHHATA
Ha Ha/IOMECTOKOT Ha IJIaTa BO yCJIOBH HA MMPEKUH Ha paboTara nmopaay BUIIA
cwia, 3PO, UMITUITUTHO OTIpe/IeTyBa IJIaTa Koja He MOXKe Ja OuIe ITOHUCKA O]
MI0JIOBUHA Ofl OCHO8HAHA Hetwio iinaitia Ha paOoTHUKOT. CortacHO 3aKOHOT 3a
MUHMMAJIHA T1JIaTa MaK, MoJl MUHUMAaJIHA TulaTa ce mojapa30nupa HajHUCKUOT
MECEUYCH M3HOC Ha OCHOBHA IIaTa Koja paboTomaBavoT € JIOJDKCH Ja My ja
WCILIATH Ha paOOTHUKOT 3a paboTa U3BPILIEHA 32 TTOJHO PaOOTHO Bpeme?' (BO
MoMeHTOB, 14.934 MK/I). OtTyka, cMeTaMe ieKka HaJJlOMECTOKOT Ha Ij1aTra BO
YCIIOBH Ha TMPEKUH Ha padoTara mopaay BUILA CHJIa MOXe J1a Oue MOHNU30K
O MUHUMaJTHaTa HETO IUIaTa caMo Kora ce paboTu 3a oHUE pPabOTHUIH
YHMja OCHOBHA HETO IUIAaTa COIIACHO HMBHHUOT JIOTOBOP 3a BPaOOTyBame
€ BO BHCHMHA Ha MUHHMMajHaTa HETO IUIaTa, CO HAIlOMEHa JIeKa TaKBHOT
HAJOMECTOK BO HHKO]j CITydaj He cMee J1a Oujie moHu30K o1 rojioBuHa (50%)
O]l BUCHATa HA MUHUMAaJHaTa HEeTo 1yara (Bo MoMeHToB, 7.467 MK]I). Ce
YMHU JIeKa eIUHCTBEH MCKIYYOK OJf MPETXOIHOTO TOJKYBaHE, IOCTOU BO
CIlydauTe BO KOM paboTOIaBav0T KOPUCTH (PUHAHCHCKA MOAJPIIKA 3apajIu

2! 3akoH 3a MUHUMAaJHA 11ata, wi.2, [Ipeuncren tekct, Ciyx0OeH BecHuk Ha PM, 6p. 90 on
17.5.2018 ronuna
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UCIUIaTa Ha [JIaTUTE Ha paOOTHULIMTE BO COINIACHOCT co nocedeH 3akoH. Bo
BaKBUTE CIy4ad, Oe3 ories gainu paborara € MpeKrHaTa Mmopajay BUIIA CHIIa
WIN JPYT OCHOB, CMEeTaMe JeKka paboToaaBavyoT € JOJDKEH Ja My HCILIaTH
Ha pabOTHUKOT HETO IUIaTa, YMj U3HOC, HE CMee Jla M3HECyBa IMOMAJIKy O
HajMaJIMOT U3HOC 32 KOj MOJKE J1a ce ToOMe TOIPIIIKA 32 UCIUIaTa Ha IJIaTH,
T.e. 14.500 nenapu. Bo ciryuaj mokoinky co Omrykara Ha paboOTOIaBavoT 32
MPEKKH Ha paOOTHUOT MPOIEC MOPaJIH BUIIIA CHIIA c€ OT(haTeH! U pabOTHUIIN
- ocioboneHn o paboTa Bp3 OCHOBA HAa MEPKHUTE 32 3AIUTUTA O] IIUPCHE
u npeernyja ox KoponaBupycor COVID-19, cmetame neka u 3a HUB OU
TpebaJo 1a BaXkar ImpaBuiIaTa 3a MPecMeTyBambe Ha HAJIOMECTOKOT Ha Ijiara
Kako M 32 OCTaHATUTE PAaOOTHHULM OM(AaTEHH CO MPEKWHOT MOPAaH BHILIA
cuiia, OMejku MpUYrMHATa TIOPaau Koja THE Ce OTCYTHHU Of paboTa a Toa €
rprKaTa 3a WICH Ha CEMEjCTBOTO WIIM 3alITHTa Ha 3/1paBjeTo U Oe30enHoTa
npu paboTa, ke OHJIe HCIIOTHETA.

2.2. Pabora Ha maneunHa/on goma

Paborara Ha maneynHa, Ha HAjONINT HAYMH MOXE /1a C€ OINpeeNn
Kako ,,IpuMeHa Ha HWH()OPMAIMCKO-KOMYHHKALMCKA YpPEAH BO BPIICHE
Ha paOOTHUTE 3a/Ja4yM, HAJABOP O] MPOCTOPUUTE Ha paboTogaBavoT’.”
31paBCTBEHO-EKOHOMCKATa KpH3a TMpeIu3BHKaHa Of TMaHAeMHjara Ha
koponaBupycor COVID-19, ja 3ronemu motpedara o npuMeHa Ha paborara
Ha JJaJieurHa Kako e(huKaceH MeXxaHu3aM 3a OpraHu3allija Ha pabOTeHETO U
3aIlITUTa Ha 3/IpaBjeTo M 0e30eqHOCTa HAa PAaOOTHHUIIMNTE BO CBETOT, HO U BO
C.Maxkenonuja. Bo 0BOj KOHTEKCT, ¥ IIOKPaj rOJIEMOTO 3HAUCHE Ha padoTara
Ha JlaJieunHa, U TOa, OJf €IHAa CTPaHa KaKO MEpKa 3a HENPEYeHO OJIBUBAHE
Ha JICTIOBHHUTE IMpOILeCH Ha paboTonaBaunTe 4YMja JIEJIOBHA AKTUBHOCT
OBO3MOXYBa paboTeme Ha JAaJeYMHa, a ON JIpyra CTpaHa, Kako MepkKa 3a
3amTuTa Ha 0e30eMHOCTa W 3/paBjeTo Ha PAOOTHHUIIUTE, MAKESIOHCKOTO
paboOTHO 3aKOHOJABCTBO CEYIITE HE TPOHAjAE HAYMH 32 COOJBETHO
perynupame Ha OBaa HecTaHaapAHa popma Ha padoTa.

3akOHOT 3a pPa0OTHHTE ONHOCH, HE ja perymupa paboTara Ha
nanednHa. 3a CcMeTKa Ha paboTara Ha JajedynHa, 3akoHOT ja omdaka
€IMHCTBEHO ,,TpaIMIIHOHaIHATa” opma Ha paboTa jJomMa Koja € pa3imdHa
oz paboTara Ha JajJedyrHa MO TOA IITO HEj3UH KOHCTUTYTHUBEH €JIEMEHT HE €
npumenara Ha MK-texnonoruu Bo padorewmero. CAuuHO Kako U pabOTHOTO
3aKOHOaBCTBO, TakKa U Ormurure KOJIEKTUBHU JOroBOpH 3a NPUBATHUOT U
jaBHHOT cexTop Bo C.MakemoHHja BOOIIITO HE TO TPETHPAAT MPAIIAKHETO
3a paboTra Ha Jaje4ynHa, a TakBa € U cocTojbara Bo omHoc Ha IloceOHuTE

22 Messenger, C.J. (2019), Telework in the 21 Century: An evolutionary perspective,
International Labour Organization, p.2.
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(rpaHKOBUTE) KOJIEKTUBHU JOTOBOPU. 32 BPEMETpPACHE Ha HallMOHAJIHATa
BOHpeHA cocToj0a mpean3Bukana o nanaemujara Ha COVID-19, paborara
Ha JaJICYMHA, U3BOPHO HE OCIIe peryJupana co HUTY eaHa Ypenda co cuiia
Ha 3aKOH. EMMHCTBEHN MMPaBHU aKTH KOM UMIUTMIIMTHO UM TIpEriopadyBaa Ha
paboToaBaynTe O jABHUOT M MPUBATHUOT CEKTOP Ja MpUMEHyBaaT pabora
Ha JJaJledrHa/of JoMa 0ea TOA3aKOHCKUTE aKTH YCBOSHH Ha IMOYETOKOT Ha
maprt 2019.
Bo MeryBpeme, mociieiHaTa CTy/amja crpoBeieHa on MeryHapoaaara
opranuzanuja Ha TpynoT (MOT) u EBponckara Oanka 3a 00HOBa U pa3Boj
(EBOP) 3a npornenkara Ha Biujanueto Ha COVID-19 Bp3 BpaboreHocTa
Bo CeBepHa MakenoHuja TIOKaKyBa Jeka aypu 15% om paboromaBaunte
ondarenu Bo AHKeTHHOT llpamanHuk, ummIeMeHTHpaie pabora Ha
nmaneunHa (T.e.telework).” U mokpaj Toa miro, rojgem Opoj paboromaBadn
Bo C.MakenoHHja, Kako OJ NMPHBATHHOT, TaKa W OJl JaBHUOT CEKTOpP, BO
M3MHUHATHOT IIEPUOJ BOBEI0A paboTa Ha JaednHa (011 JoMa), BO MpaKTHKAaTa
ce HaMEeTHaa M CEYIITE OICTOjyBaaT CIICHNUBE TUIEMU:
- Koj e dpasnuoti ocnog 3a 606egysare Ha paboiiailia Ha
QaeyuHa u 80 Witlo ce cOCIlion UpasHAtlia pamMKa 3a ypeqysarse
Ha fpasatia, 008pcKuilie U 0Qio8OpHOCIIULTe HA QOI0BOPHUITE
cifipanu Hdpu opiaHuszayuja Ha paboilierseilio HaA QaleyuHa/oq
goma?
- Konxas e ciietienoisi Ha ¢prexcubunHoctm iomely paboitiogasayoii
U pabothHUKOTH 80 QOI08aAPAREllio HA MOQelu Ha OplaHuzayuja
Ha pabowiailia coO KOMOUHUPAHO 6puierbe HA PAabOTHUITe
AKTAUBHOCTHU 80 QOMOTH HA PAOOHHUKOW UlU gpyio Mecilio o
Hel08 u300p u genosuuitie Upociliopuy Ha padotiogasayotii? u

- Ha xoj nauum, th.e. co dpumena HA Koj UpABeH OCHOB, MOiCe
9a 9ojge 9o HpomeHa Ha oplaHuzayujaitia Ha pabotliailia Koja
Ke otighattiu u yeiocHa unu Qerymua, WpajHa unu apuepemena
ApomeHa Ha MeCIliolHio Ha épuierbe Ha pabOTlHUTe AKITUBHOCITU?

Bo omHOC Ha dpsaitia u iiopaitia guiema, CMETaMe JieKa U MOKpa]
HEJI0OCTAaTOKOT Ha KOHKPETHA IMpaBHA ofpenda 3a ypeayBame Ha padorara
Ha JajieyuHa KaKko HecTaHaapaHa GopMa Ha pabora pa3nudHa ox paborara
OZ1 ToMa, TIPUBPEMEHO, 710 YCBOjyBAamETO HA HOBM M3MEHHM Ha 3aKOHOT 3a
paboTHUTE OHOCH, ITPaBHATA MPA3HUHA MOXKE Ja ja MOTIOJIHU MOCTOSYKaTa
IIpaBHa paMKa 3a ypeayBame Ha BpIIECHETO Ha paborara o aoma (ui.50,
51 u 52 on 3P0O). [TocToeukuTe oapendu co KOU ce peryinmpa padorara of
JloMa, He MpeABUIyBaaT HUKaKBa 3a0paHa 3a BpILEHE Ha paOOTHUTE 3a/1a4H

2 Bumau: ILO and EBRD, (2020), Covid-19 and the World of Work - Rapid Assessment of the
Employment Impacts and Policy Responses for North Macedonia, p. 21.
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¥ aKTUBHOCTH CO IIpuMeHa Ha coBpemenu MK texHonornu, a u3peyHo He ja
OTpaHUYyBaaTr HUTY ,,[IPOCTOpPHATA’ (PIEKCHOMITHOCT BO OpraHMU3anyjara Ha
paborara 1 KOMOMHUPAHUTE MOJAETH Ha paboTeme KoM omdakaar BpIICHE
Ha paboTara BO JEJIOBHHUTE MPOCTOPHUU Ha pabOTONABAvOT M HA M3BOCHO
paboTHO MecTo MmO M300p Ha PabOTHUKOT, MO pPACIOpea U JUHAMHUKA
JIOTOBOPHO OITpe/IeieH MTOMeTy JOTOBOPHUTE CTPAHH.

Bo onnoc Ha @ipeiiaitia guiema, cMeTaMe JIeKa Had4elIHO (IOKOJIKY
II0CTOjaT HOPMAJHH YCJIOBH M OKOJNHOCTH), paborara on aoma (Ha
JlaieunHa) MOXKe J]a ce BOBEJIE CaMO Bp3 OCHOBA Ha B3a€MHA COIVIACHOCT Ha
paboTomaBadoT u pabOTHUKOT M CO AHEKC Ha JIOTOBOPOT 3a BpabOTyBame.
OTTyKa, COrIacHO MOCTOEYKaTa MpaBHa paMKa, CMeTaMe JeKa Ipu M3MEHa
Ha JIOTOBOPOT 3a BpaOOTyBame BO HACOKa Ha OpraHU3allja Ha pabOTEHETO
CO BpIIeHE Ha paboTa Ha manedyuHa/on aoma, Oe3 orvie] Ha MOJAEIOT Ha
paboreme (aa-xok, komOuHUpaHa Wik (GukcHa ¢opma Ha padora of goma/
JajieurHa), MOTPeOHO € CKITyUyBame ,,aHEeKC™ Ha JIOTOBOPOT 32 BpaOOTyBambe
(cormacHo, wi.28-a ox 3PO) Bo K0j ke Ouaar ypeaeHu mpapata, 0OBpCKUTE
¥ YCIIOBUTE KOU 3aBUCAT O Ipupojara Ha padborara noma (corsiacHo, 4wi.50,
ctaB 4 on 3PO). Cenak, Tpeba /1a ce HarTOMEHe JieKa, 3aKOHOT 3a pabOTHUTE
OIHOCH, BO CIly4yaj Ha MCKIYYHUTEIHH OKOJHOCTU (TPUPOIHU U JPYyTH
HECpPEeKH) COAPIKH OCHOBA M 32 €IHOCTPAHO, BPDEMEHO MEHYBAh€ HA MECTOTO
Ha BpIIEHkE Ha paboTara, A0ACKa TpaaT TakBuUTe okoiaHOCTH (wi.153). He
IMOCTOMU HUKAKBO OI'paHUYYBalk-€, BP3 OCHOBA HA KOC, TAKBUTC UCKITYYHUTCIIHA
OKOJTHOCTH He OU ja ordaruiie 1 MOKHOCTA O] IPUBPEMEHO BOBEIYBAhE HA
paborara Ha JaneynHa co €IHOCTpaHa OJTyKa Ha paboTOAaBavoT.

3akiay4ox

OnmpornacyBameTo Ha TaHIeMHjaTa v TOYETOKOT Ha KpU3aTa BO MapT,
2020 mo menec, Bo C.MakenoHHja ce yCBOGHH MHOIITBO MPaBHHU MPOIHCH
HACOUEHH KOH 3alITUTA Ha PA0OOTHUIIUTE HAa paOOTHOTO MECTO U TMOIPIIKA HA
BpabOTyBamETO (CUTYPHOCTA HA paOOTHHOT OHOC) U puxoauTe. [IpaBHUTE
IIPOITUCH, Ha TOYETOKOT (32 BpEMETPaCHe Ha BOHPEIHATA COCTOj0a BO 3eMjaTa
on 18 mapt o 23 jynu 2020) ce ycBojyBaa Bo 00JIMK Ha YpeaOu co cuiia Ha
3akoH u nmoa3akoHCkH akTH (3axmydouu u Omxnyku Ha Bnagara na PCM), a
napajesHo coO HUB, BO BAXKHOCT Oea M PEJOBHOTO PabOTHO 3aKOHOIABCTBO
U TIPOITUCHTE 32 COIMjalTHOTO OcHUrypyBame. Cemak, ceymTe OCTaHyBaar
JMJIEMUTE OKOJy COOJBETHOCTA Ha IMpEe3eMEHUTe Mepku BO cepara Ha
pabotHuTe omHOocu. CMmerame JeKa 3aKOHOMABEIOT MOpalle Ja W3Hajue
COOJIBETEH IpaBEH OCHOB 3a ,,0cia000myBame” o paboTa Ha pPaHIUBUTE
KaTeropuu pabOTHULM (OpemeHuilie HceHU U XPOHUYHO OONHUille Iuya) v
TOA TMPEKY MHTEPBEHIIMU BO MPOIMCHUTE 3a 3IPABCTBEHOTO OCHTYPYBAIE U
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MPONIMPYBake (aCHMUIIAIKja) HA TUIATEHOTO OTCYCTBO OJ paboTa mopaau
6osemyBame (Co 00BpCKa, TPOIIOIUTE 32 TAKBOTO OTCYcTBO Haj 30 neHa, na
ru cHocH DOH/IOT 32 3APAaBCTBEHOTO OCHTYPYBAbE, KAKO U NIPU PEIOBHHUTE
Cllydad Ha TUIATEHO OTCYCTBO IOPaIH MPUBPEMEHa HECTIOCOOHOCT 3a paboTa
nopaau OoyenyBame WK moBpena). [lmareHoTo oTcycTBO ox pabora Ha
OBHE Kareropuu paboTHHIM, Tpebamie 1a Ouae yCIIOBEHO, CO HEMOXKHOCT,
paboTHuIMTEe 1A ja Bpmiar paborara Ha najeduHa/on joma. Ha BakoB
WIM CIIMYEH Ha4MH, Tpebalre aa Oujae ypeneHo u ,,0CI0001yBameTo” o1
pabota Ha paboilinuyuitie co cemejnu 066pcku. 3alITUTAaTa HA CUTYPHOCTA
Ha pabOTHUOT OJHOC W TPUXOIHUTE HA paboliHUYUllie KOU ce Coouy8aail
co ctioiogben paboiien ogHoc, Tpeballe na ce Hu3Bene, MPEeKy elHa
WM KOMOWHAIIMja OJ CJICIHUTE MEPKH: YCIOBYBambE€ Ha CIIOTOJOCHOTO
PacKHHYBame Ha IOTOBOPOT 32 BPaOOTYBAE CO 33/I0JKUTEITHO HCIUIAKAmhe
OTHpeMHHHA (TTaprUueH HAJOMECTOK) Ha pa0OTHHIMTE O] CTpaHa Ha
paboToIaBavoT; yCIOKHYBamkbe Ha TOCTAIKaTa 3a CIOTOI0CH IMPECTaHOK
Ha pabOTHUOT OTHOC ¥ TMOJBEIyBaE¢ Ha PAOOTHULIUTE YHj PaOOTEH OAHOC
npecTaHall co CIoroada Mo MPaBHUOT PEXKUM 33 UCIUIAKamke Ha TMapudeH
HA/IOMECTOK BO CJIy4aj Ha HEBpaOOTEHOCT OJ CTpaHa Ha AreHIMjarta 3a
BpaboTyBame Ha CeBepHa MakenoHuja.

Bo pamkute Ha 0BOj Tpyn, Oea MpUKaKaHU U PA3TUUYHUTE MEPKH
(cueHapuja) KoM MPOU3JIETyBaar o] 3aKOHOT 32 PaOOTHHUTE OJHOCH H MPEKY
KOW OJ e[Ha CTpaHa, joaraaT A0 M3pa3 MHTEpPECHTe Ha paboTonaBaynTe 3a
HaMallyBam€¢ Ha HUBHHUTE TPOIIONM BO PabOTEHETO, a O Apyra CTpaHa,
Ha paOOTHUIINTE, 32 3a/PKyBamke HAa CUTYPHOCTA BO PaOOTHHOT OJHOC U
NpUXOIUTE. 3a BpEMETpacmke Ha MaHJEMHjaTa, HEKOJKY TaKBU MEPKH
Ol TIOCTOCYKOTO pPAaOOTHO 3aKOHOAABCTBO MMaaT MoceOHa MpHUMEHa Off
cTpaHa Ha paboToJaBaYMTe BO MPAKTHKATA. TaKBH € HA TPUMEpP MEPKUTE
(ompenduTe) 3a MpeKUH Ha padoTara Mopaayd MPUYWHUA Ha BUIIA cuja (T.H.
NPUBPEMEHO MPHHYJHO OTCYCTBO MOpaaW BUINA CHJIA) W MPAKTUKUTE Ha
paborta Ha nanedwHa, T.e. o noMa.lIMajku T BO MPEABH] NOTEIIKOTHUTE
BO TOJKYBAamETO W TPAaBWIIHATA NpPHUMEHA HA WHCTHTYTOT ,peKuH Ha
pabotwaitia dopagu UpUYUHU HA uwla cula’, CMETaMe JIeKa Ce HYXHHU
oapeneHu mogoOpyBamba Ha paOOTHOTO 3aKOHOIABCTBO. 3aKOHOT 3a
pabotnute omHocu, de lege ferenda, Tpeba na mpaBu mojacHa pas3nuKa
nomery ,,IPEKMHOT Ha padoTara nopajay MPUUMHYU Ha BUILIA cuja’” U APYTUTe
CIIMYHM CJIy4ad KOW BOJAT JI0 CYCIIEH3Mja Ha BpPIIEHETO Ha paborara
(MIpeKUHOT Ha PaOOTHHOT MPOLEC Of JEJOBHH NMPHUUYMHH U MPEKHHOT Ha
pabOTHHOT TIpoIIeC 3apaau O/UTyKa Ha HaJIJIC)KHATA WHCIICKIH]a 3a 3a0paHa
Ha BpUICHE Ha pabOTHUOT mpoliec WK 3a0paHa Ha MPUMEHa Ha CpeCcTBaTa
3a paborta nogonaro on 30 nexa). JlomoMHUTENHO, Of] 3HAYCHE 3a 3allITUTAaTa
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Ha MPUXOANTE HAa PaOOTHHUIIUTE BO YCIIOBH HA MPEKUH HA padoTarta mopaau
NPUYMHY Ha BUINIA CHJIA € J1a Ce OMPEIEIH JIeKa HaJIOMECTOKOT Ha TuIaTa co
KOj K€ ce CTeKHAT pabOTHHIINTE 32 BpeMeTpacHkhe Ha MPEKUHOT Ha paboTrara,
He cMmee Ja Ouie MOHM30K OJ] BUCMHATA HA MUHHMMAJIHATA HETO IJIaTa WU
OJ OIPEICH MPOIICHT OJ BUCHMHATA Ha MUHHMMAJHAaTa IJiara (Ha mpumep,
80%).Pabotnaitia Ha ganeyuna, Oeme W CEymITe €, €IHA OJ HajIIMPOKO
NpUMEHYBaHUTE MEPKH 32 HETIPEUCHO OJIBUBAILE HA JICTIOBHUTE MPOIECH HA
paboTomaBavynTe U 3a 3aIITUTA Ha 0€30€THOCTA U 37JpaBjeTo Ha paOOTHUIINTE
BO yCJIOBHM Ha manaeMuja. Cenak, W IMOKpaj MIMPOKaTa PacripoCTPaHETOCT
BO MpakThKaTa, paborara Ha nanedynHa (kako ¢gopma Ha pabora) He €
NpeAMET Ha PeryJupame HUTY Ha MOCTOCYKOTO pabOTHO 3aKOHOIABCTBO,
HHUTY Ha KOJIGKTUBHHUTE JOTOBOPH, HUTY TaK Ha YpeaOuTe co 3aKOHCKa CHIia
(ycBOoeHM 3a BpeMeTpacme Ha BOHpETHATa cOCToj0a BO 3emjara) WM Ha
NIO3aKOHCKUTE akTh. Hej3mHaTta mpuMeHa, ce u3BeayBa MOCPEIHO, MPEKY
»paborara ox1 1oma” kako noceOHa HecTaHaapaHa (GopMa Ha BpaOOTyBame
KOja € peryJrpaHa co 3aKOHOT 3a paOOTHUTE ogHOCH. MMajku ja BO ipeaBuI
notpebara o1 BOBEIyBambe M HOPMUPamke Ha paboTara Ha JaJiedrnHa, CO CUTE
HEj3UHH CIIEI(HKH, 32 0YEKYBabE € Taa, 4ac MOCKOPO, J1a CTAHE COCTaBEH
JIeNT Ha MaKeOHCKHOT TPYIOBO-TIpAaBEH CHCTeM. Bo mporuecor Ha HIHOTO
perynupame Ha paboTara Ha JajedrHa, IOTPEOHO € J1a ce 3eMaT BO MPEIABH
peleHujara npeaBuIeHu Bo pamkuTe Ha EBporicknor Pamkosen [lorosop 3a
Pa6ora na Jlaneunna ox 2002 ronuna.
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Ilpogh. Mlean Pycues

CYBPOTI'AIIA U PEI'PEC 11O BBJIT'APCKOTO
3ACTPAXOBATEJIHO ITPABO

UDK 357.764:340.13(497.2)

Review paper

Aficiipaxiz: [[oknaguwili pazinexicga ocHO8HuUTTe acieKimiu Ha cyopolayusaitia
u peipeca 6K.1. 8 bvaiapckoilio 3acilipaxosaiiienno ipaeo. Hailpasen e oiuili
3a pasipanuuasane na geeilie UpasHu Guiypu — pecii. 3a ouepiliasane Ha
dpunodicnuitie um tioneifia 6 ceelliuHAllla Ha HO8allia UM UpasHa ypegoa
6 Kogekca na zacimipaxosaneitio oii 2016 i. Peinameniti (EO) 593/2008
I. na Espotietickus dapramenii u Ha Cwroza owi 17.06.2008 i. oilinocHo
ApUNOAHCUMOTHO TPA8o KvM Q0I06opHU 3a9waxcenus (Pum 1), Peinamenit
(EO) 864/2007 na Espoiietickus iiaprameniti u na Cveaitia o 11.07.2007
I. OWHOCHO TPULONCUMOTHO TPABO KbM U38LQ0T080pHU 3a9badxcenus (Pum
1), ¢ upaximuxaiia na Cvga na Eepoiietickus cvlo3, Kakilio u 6 HO8Aila
wvaxysaitienta uapaxitiuka Ha BKC na Peiiyonuxa Bvaiapus iio iliesu 8vbipocu

CyOporamusita uMa CIOXKEeH (DaKTUYECKH ChCTaB, KOWTO MOXE a
ObJie U3BeNeH OT NMpaBmwiIoTo Ha Wwi. 74 33]1, kKaro B HEro ce BKJIIOYBAT JBa
OCHOBHH €JIEMEHTA, & UMEHHO — TIPAaBEH MHTEPEC U M3IBIHEHUE HA TYXKI0
3aJIbJDKEHUE, KbM KOWTO CJIEMEHTH JOKTpUHATA J00aBs M3UCKBAHETO 32
HAJIM4YKMEe Ha PETPECHHU IpaBa B MOJ3a HA TPETOTO JIUIE, M3ITBIHUIO YYXKIO0
3aIbJKEHUE.

I. Perpecnara npeTeHUusi HA TPETOTO JIHIlE KATO NMPEANOCTABKA 32
cyoporauusita

B TCOPUATA CC pasrpaHrniaBaT PErpeCcHOTO OT cyﬁpora!mom{om IpaBo
Ha TPETOTO JIMIE, KATO BTOPOTO CC pa3ITICIK/Ia KaTO o0e3IeueHne Ha IIBPBOTO.

* goxiwiop na opuguueckuitie nayku Coguiicku Ynusepcuitieid ,, Ce. Knumeniti Oxpugcku *
FOpuguuecku axynitieiti
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BepurHocT cyOporaioHHO MpaBo Ha TPETOTO JIMLIE, PA3IMIHO OT PETPECHOTO
MY IPaBoO, pa3MIeKJaH! KaTo HETOBA IMTPETEHIINS CPELLy IThKHUKA, Hsma. [1ox
perpecHo mpapoce paz0oupa IpaBOTO Ha TPETOTO JIUIIE, KOETO € M3ITBJIHIIO
3aIBJDKCHUETO Ha JUIHKHUKA KbM HETOBHUS KPEIUTOp, J1a UCKa BPBIIAaHE HA
riareHoro. O egna cipana 4n. 127, an. 2, un. 143, an.1 33][ ypexnaar
pa3Mepa Ha MPETEHLUATA 332 BPBIIaHEe Ha TPETOTO JIMIE CPEIly JUThKHUKA.
Joxkaitio un. 146, an. 1 npeaBukaa BCTHIIBAHETO Ha TPETOTO JIMLE B IIpaBaTa
Ha YJIOBJIETBOPEHUS KPEAUTOP CPEILy JUTHKHHUKA, a ajl.2 — U CPElly TPETHTE
JIMILIA, YYPEIMIIN 3aJI0T WIIK MITOTEKA 32 33 IbJDKEHHETO (pa30upa ce - ¥ pa3mepa,
JI0 KOWTO TO MOXKE JIa TIpeTeHAnpa Bpblane cpenty 1ax). U 155, an.1 33]]
CBIIO ypEX/Ja BCTHIIBAHETO HA TPETO JIMIE — NPUAO0MIIO 3aJI0KEHA WITH
UTOTEKHPaHa Belll ¥ TUIATHIIO VJIH TPETHPIUIO PHHYIUTETHO U3ITbIHEHHE,
B IIpaBaTa Ha YJIOBJIECTBOPEHUS OT HETO KPEIUTOP - CPEILY JTHKHHUKA, CPEIIY
MOPBYUTENTUTE M CPENly JIUIATa, KOUTO MO-KBCHO OT HEro ca Mpuao0min
OT JUTBKHHKA COOCTBEHOCTTA HA JIPYTH BEIH, 3aJOKEHU WM UIOTEKUPAHH
3a ChUIOTO 3aJbJDKEHHE. A all. 2 — ToBa BCThIBaHE (T.€. ,,IpaBara’“) U Ha
COOCTBEHHMKA, 3aJIOKWJI WJIM UIIOTEKUPAJ CBOSI BEI 32 UYXJIO 3aIbJDKCHHE.
Un. 178 33/ cblio mpeaBukia BCTHIIBAHETO HaKyIlyBaua Ha WUIIOTEKHUPAH
UMOT OT JUTHKHUKA MO O0E3MEUeHOTO B3EMaHE M HE TOEN 3aJbJIKEHHETO,
KOKMTO € TIaTHJT Ha UITOTEKapHHS KPEAUTOP A0 pa3Mepa Ha IieHarTa, B paBara
Ha Y/IOBJICTBOPEHHUSI KPEAUTOP — CPEIy KPEAUTOPUTE C UIOTEKH, YUPEICHU
IIPEeIU TOM J1a € KyIIWJI UMOTA.

[locouenute naBe TpynmH TEKCTOBE BCHIIHOCT YpPEXIaT HE JIBE
pa3NIUYHM, a €IHO M CHIIO MPAaBO — TOBA HAa TPETOTO JIMIE /3 THPCH
IUTATEHOTO OT HEro Ha KPEIUTOpa, Karo ITbPBHTE YPEKIaT pa3Mepa, a
BTOpPHUTE — Kpbra JIMIA, CPEIly KOUTO TO MOXE Aa ObJe MpEeTeHIUPAHO.
BcerbnBanero (T. €. T.HAP. ,,CyOPOralMOHHO NPAaB0*‘) BCHIIIHOCT 03HAYaBa,
4e TPETOTO JIUIE MOXKE Ja ThPCH OT TE3H JIMIa (MM KOCBEHO CpPEmIy TsX
— OT pasIpenereHneTo, B xunore3ara Ha 4wi.178 33/]), oHoBa, KOeTo TO €
TUTATHIIO Ha KPEIUTOpa 3apajv 3aIbIDKCHNE Ha JUIHKHUKA, PECIL. — 3apain
3abJDKEHUE Ha ChUIHKHUIM, HA (Ch)IOPBHUMTENN, HA JIMIA, KOUTO MO-
KBCHO OT HETo ca MPUI00WIN OT [UThKHUKA COOCTBEHOCTTA Ha IPYTH BEIIIH,
3aJI0)KEHU WJIM WIOTEKUPAaHU 3a CHIIOTO 3aJbIDKCHHE. BUAHO OT Te3m
TEKCTOBE, TI0/1 BCThIIBaHe (CYOPOrupaHe) B IPaBaTa HA VIOBJIETBOPEHUS
KpeIUTOop CJIeI0BaTeHO ce pa30upa W MpeTeHIHATa Ha TPETOTO JIUIE 32
IUIaTeHOTO, OCHOBaHA Ha HEOCHOBATENHO oOorarsiBaHe. Taka ue, T.HAP.
».CYOPOTrallHOHHO NPABO* HE € HUIIO JIPYTO, OCBEH:

a) IpU3HATaTa W TapaHTHpaHa OT 3aKOHA BB3MOXKHOCT HA TPETOTO
JUIE Cpelly JUThKHUKA (pEectl. — cpelly APYrH (Ch)3aabHKEHH 3a ChIaTa
npecTanys — eIHO MPUTE3aTeTHO PaBo. B TO3M MBPBU CMUCHIT PETPECHO U
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CyOpOTanroOHHO MIPABO CE€ MPUTTOKPHBAT;

0)pr3HaTaTa v rapaHTUPaHa OT 3aKOHA BE3MOXKHOCT HA TPETOTO JIHIIE,
MIOTACWIIO 33]IBJDKEHUETO Ha JUThKHUKA KbM HETOBHUS KPEIUTOP, J1a BCTHITU
B [IpaBaTa Ha MOCJEIHUS, B CMECHJ — JIa C€ BB3IIOJI3BA OT MPUBUIICTUUTE U
00e3MeYeHnsITa, OT aKIICCOPHUTE CIPSIMO B3EMAHETO My IpaBa, ¢ KOUTO €
pasmoiarajl KpeAUTOPHT CPEILy CBOS JUTHKHUK M 3aIbJDKCHUTE C HETO, WIH
3apanu Hero nuna. Kacae ce 3a enHo 00e3MEUUTETHO, HEMPUTE3ATEITHO 110
XapakTepa CH, BTOPUYHO IPABO, TAPAHTUPAIIO MPETSHIHITA 10 0. ,,a° Ha
TPETOTO JIUIIC CPEILY JUIHKHUKA ¥ TIOCOYCHHUTE IPYTH JIMIA. Taka 94e CMUCHIT
Jla ce€ pa3jndaBaT PErpecHOTO OT CYyOpOTallMOHHOTO MPABO MMa, CAMO aKO
1oJ] cyOporaimoHHo (cyOporaropHo) mpaso, ce pasoupa 0.,,0.

B nokrpuHara kKaTo perpecHu ce pasmiekaar IMIMPOK KpbI' MpaBa,
C KOMTO TPETOTO JIMIIEC TPETEHAMPA OT JUThKHUKA BPBIIAHE HA JAJCHOTO
(TUTaTeHoOTO) OT TOBa TPETO JIMIIE — KAKTO HA KPEIUTOpa Ha JIhKHUKA
(M3MBJIHABANKY 32IbJUKEHHE HA THKHUKA KbM TO3H KPEIUTOp), Taka
U JIaJICHOTO OT TPETOTO JIUIE Ha JPYTH JIWIIA, C KOUTO TO € JIOTOBAPSIIO, B
U3ITBTHCHHUE Ha CBOM 3a/IbJIKEHN S KBM JThKHUKA (10 CHIaTa Ha JIOTOBOP
MEXJy TSIX — Hamp. 3a nopbuka — wi. 280 u ci. 33/]) win B u3nbjIHEHUE
Ha 3aJbJDKCHHE HA TOBa TPETO JIMIE, BB3HUKHAIO OT H3BHHIOTOBOPHO
OTHOIIEHUE MEXAY TPETOTO JIMIE U KpeauTopa (BOACHE Ha uykaa padbora
6e3 meyiHOMOIIHO — Wi. 60 u ci. 33/1). Bpblanero Ha maaTeHOTO MO TE3U
HYIUuHU3agvacenua® (mo cMm. Ha wi. 61, an. 1 33]), pecn. — pa3HOCKH MO
u3MbliHeHWe Ha mopbukata (wi. 285 33/]) e mpenBumeHo B 3akoHa (W
56, un. 61, an. 1,un. 285 33/1). U nopu na O6paar HapeueHu oOpaTHMH,
perpecnuu(actio mandati contraria, actio gestorium contraria), T€ He
OTrOBapsT HA M3UCKBAHETO J1a Ca 33 IbJDKEHUS Ha JUThKHHUKA KbM KPEIUTOPA.
U cnemoBarerHo He MOTaT Ja TOCITYKaT KaTo OCHOBAHHKE 3a CyOpOrupaHe 1mo
CMUCHJIA Ha 0.0, TOCOYEH MO-TOpe B TEKCTA.

OcBeH TOBa, HMMEHHO 3alIOTO Ca 3AQbAMNCEHUA HA CAMOIO
iwpeitio 1uye KoM QUbHCHUKA, 3 He HA QIbHCHUKA KbM Hel08 Kpequiliop,
TPETOTO JIMIIC HSAMA W TPABEH HHTEpeC (B CMHCHI Ha 3acTpPAIICHOCT Ha
HETOBOTO MIMYIIIECTBO OTKBHM MPETCHIIMU HA KPEAUTOPA, Ue IIe MPETHPIU
HeOnaronpusTHO 3acsarane). Koeto e qpyrara npuunHa 3a T4xX cyOporamus
Jla He Cce JI0ITyCKa.

[To Te3u kpuTepun, M3BLH OCHOBAHMSATA, JIABAF BH3MOXKHOCT 3a
cyOporupase, 1e 1ornajHaT HANp. NpeTeHIuuTe Ha:

1) TperoTo nuIle, IATUIIO TTOPAX TPelIKa Yy AT (WI.56, an.l
33/1). (OcBeH Korato KpeauTopbT JOOPOCHBECTHO CE € JTUIIIII OT JTBJITOBUS
JIOKYMEHT WJIM OT 00€3MEUeHUETO Ha 33TbJDKEHUETO, B KOUTO CTydai 4. 56,
U3p.2 U3PUYHO TPEABMK/IA TIPABOTO MY JIa BCTHIIH B ITpaBara Ha KpeauTopa
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- Karo ,,KOMIIEHCALM*“, 4e TOBA TPETO JIULIE HE MOXKE Ja ThPCU OT KpEeauTopa
JAQJICHOTO, KAaTo TUIaTeHo 0e3 OCHOBaHHE 1Mo WI.56, xun. mbpea 33/1, BbB
Bpb3Ka ¢ uwi.55, an.1 33/;

2) noBepeHuKaIa UCKa OT JOBEPUTENIS, Ha OCHOBaHue 4J1. 285 33/1,1a
MYy JIOCTaBUCPE/ICTBAaTa, HEOOXOAUMH 3a MU3IIBIHEHHE HA TOpBhYKaTa (PEectL.
— J1a My BbpHE 3aIlJIaTeHUTE OT JOBEPEHUKA) U /1a My 3aIUIaTH HAalPaBEHUTE
Pa3HOCKH, 3a€THO C JIMXBUTE M BPEAUTE, KOUTO € TPETHPIUT BB BPB3Ka C
U3ITBJIHEHUETO HA MOPBHYKATA;

3)ynpaButenss Ha paboraraja HWCKa OT 3aWHTEPECyBaHUS Ha
ocHoBaHuewJ.61, an.133/] (kxoraro paborara e Ouia npearnpueTa yMeCcTHO
1 e Ouia 1o0pe ynpapisiBaHa B UYXKJ MHTEPEC), 1a U3ITBIIHU 33 TbJDKCHUATA,
CKIIFOYCHH OT HErOBO HUMe, Ja OO0e3IIeTH YNpaBUTENs 32 JUYHUTE
3a]IbJDKEHUS], KOUTO TOW € TIOeJ, ¥ Aa My BbPHE HEOOXOAMMHUTE U TOJIC3HU
Pa3HOCKH 3a€HO C JMXBUTE OT JCHS HA M3PA3XOJBAHETO UM;

4) 3aemopaTens a MCKa OT CBOS JTBKHHK — 3aeMarell Ja BbpHE
IUTATEHOTO OT 3a€MOJATElNsI Ha TPETO JIUIE — KPEIUTOp Ha 3aeMares, 1o
cuJlaTa Ha yTOBOPKaB JOrOBOPA 3a 3a€M, CIIOPE]T KOSITO TOU CJI€Ba /1a IPEBEIe
cymara 1o 3aeMa He Ha JUTh)KHUKa (3aeMared), a Ha TIOCOYSHO OT TOCIIETHHS
JIMIIe, HETOB KPEIUTOP, 32 IOTacsBaHe Ha JIbJITa Ha TO3U JITHKHUK.

B®B BCHUKH TE3U clydyad perpecHara NpeTeHIHs Ha TPETOTO JIUIE
KBM JUTHKHUKA UMa CIIEIHAITHO MPEIBUICHO B 3aKOHA (pecH. — B JOTOBOpa
MEXy TSAX) OCHOBAaHHME, KOCTO M3KJII0YBA BPBIIAHETO HA JAJCHOTO NOPaIn
JUIca Ha ocHoBaHMe (Hamp. 4. 56 33/ u3kiouBa NPUI0KEHUETO Ha WL 55,
ain.1 33/ T.x. e cnenuaneH cupsiMo Hero uck). Per argumentum a fortiori, Toa
OCHOBaHHE M3KJII0YBA CyOcuarapHus Uck 1o 4i.59 33/] u 1o ta3u npuyrHa,
JIOPH KOTaTo TPETOTO JIMIIE TUIAllla B M3IBJIHEHHE HA JBJIT HA JUTHKHUKA
KBM HETOB KPEIUTOp (HAIp. 3aII0TO TaKa € YTOBOPEHO B JOTOBOpPA 32 3ae€M
MEXy TPETOTO JIMIE U UTHKHHUKA), PETPECHHUS My HCK CPEIly IBHKHUKA
HE ChCTaBIIsIBa OCHOBaHME 3a cyOporanus. (ITokazano Oe, 4e B Te3u cirydan
OCBEH JIPYTO, JIUIICBA U NPABEH MHTEPEC 32 U3ITBIHEHUETO).

OO0parHO, perpecHH B3eMaHHs, AaBallld Bb3MOKHOCT HA TPETO
U3M'BJHUIIO0 JIMIEe OCBEH [1a ThPCH ILUIATEHOTO, W J1a ce cy0porupa, B
CMHCBHJI - JIa IPUI00HEe Bb3MOKHOCTTA 3a M3IOJI3BAaHE O0E3MEYCHUsATA Ha
KpEAUTOPOBOTO B3€MaHE Cpelly AIBbKHUKA, 32 Ja chOepe CBOETO Cpelly
JUTH)KHUKA, OCTaBaT MpeTeHI[UUuTe Ha:

1)conmaapHust ChATBKHUK, IUTATHIT HA KPETUTOPA BIIOBEYE OT YACTTA,
MPUIIAIAIIA CE BbB BBTPEIIHUTE MY OTHOIICHHUS C OCTAHAIUTE ChTHKHULIN
(un.127, an.2 3311);

2)IOPBUUTENIAT, KOWTO € IUIaTHJI Ha KPEIUTOpa 3abIIKEHHUETO
Ha TJaBHUSA JUTBKHUK - cpemry rbxkHuka (wi. 146, am.1 33]0), cpemry
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octananute cbropbuntenu (wi. 145 33]1) u cpenty TpeTuTe Jniia, KOUTO ca
YUPEIUIIN 3aJI0T WM UIOTEKa 3a 3aIbJDKCHHUETO - JI0 pa3Mepa, B KOWTO Ou
UMaJI UCK CPeIIy TAX, ako Te ouxa ommu noppuntes (wi. 146, an.2 33]1);

3)tpero nmme, TPUAOOMIO  3alOKEHA WM UIOTEKHpaHa
BEII,KOCTOIUIATH WM TPETHPIH NPUHYAUTEITHO H3IMBIHCHHE — CPEIly
JUTHKHUKA, CPEIIy TOPHUUTEIIUTE U CPEILY JIUIATa, KOUTO MO-KBCHO OT HETO
ca MPUI00MIN OT JUTHKHUKA COOCTBEHOCTTA HA APYTH BEIIH, 3AJI0KEHU HITH
UTIOTEKUPaHU 3a CHIIOTO 3aabikeHue(wt. 155, an.1 33/1);

4)cOOCTBEHUKBT, KOWTO € 3aJIOKHI MU HIIOTCKUPAJl CBOSI BEIl 32
qyX10 33IbJDKCHUC W BCJICICTBHE HA TOBA € W3IIBJIHUI 33bJDKCHHETO Ha
IJIABHUS JUTHKHUK WIH € TPETHPIISL MPUHYAUTEITHO U3IIBIIHEHUE — CPENTy
IJIABHUS JUTHKHUK M CPEIy MOPBUYUTEIIUTE J0 pa3Mepa, B KOWTO OW mmall
HCK Cpelly TAX, ako caM Ou Oowmt nopbunten (wi. 155, an.2 33]1)

S)kynyBaua Ha WMIOTEKHpPAaH MUMOT OT JJIBKHHUKA MO 00E3MEYEHOTO
B3¢MaHEC W HE TI0€N 3aJbJDKEHUETO, KOWTO € IUIaTHJI Ha HWIOTEKapHUS
KPEIUTOP JI0 pa3Mepa Ha IIeHaTa— CPEIly KPEIUTOPUTE C UITIOTEKH, yUPEICHU
npeau Toi na e Kynuia umora(ui. 178 33/0).

B crmydanTe Ha perpecHoO B3eMaHE Ha TPETO JHUIEC KbM JIHKHHKA,
BOJICIIIO JI0 CyOpOoTHpaHe B ITpaBaTa Ha YJOBJIETBOPEHUS KPEAUTOP, CE Kacae
3a M3MBJIHEHUE HA YYXKI0 3aJb/DKEHHE (TaKoBa Ha JUTHKHUKA, BKII. KOTATO
TPETOTO JIUIIE € Ch3aBIDKEHO C JUTHKHHUKA IPU TTACHBHA COJIUAPHOCT).

OcBeH, ye BbB BCHUKH TSIX 32 JUTHKHUKA ChIIECTBYBA PABEH HHTEPEC
Jla W3ITBJIHH, OOIIOTO MEXAY Ta3H TpyIa Cllydad Ha perpec €, ue MExKIy
TPETOTO JIUIIC U JUThKHHUKA HE CHIIIECTBYBA 10 HAYAJIO IPYTO, IPEAIISCTBAIIO
NIPABOOTHOIICHWE C JUTHXKHUKA, 10 CHjlaTa Ha KOETO TPETOTO JIHIE Ja
U3ITBJIHSIBA JBJTA HA JUTBHKHUKA KbM KpeauTopa. TakoBa MpaBOOTHOIICHUE
BB3HUKBA C TUIAMAHETO (M3ITBIHCHUETO) HA TPETOTO JIMIIE KbM KPEIUTOPA.
(koeTo € Taka 1 B ciiydauTe Ha Wwi.56 u Ha un.61, an.1 33]], Ho Tam, KakTo Oe
MIOCOYEHO, TPETOTO JIUIIE U3IThIHSIBA CBOEC, & HE Ha JUIHKHHUKA 3aIbJDKCHNE.
[Topamu KOETO MOCOYEHUTE B TE€3HW TCKCTOBE PEIPECHU B3EMaHUs HE BOMST
10 cyOporarws).

JIOKOJIKOTO pPErpecHUTE B3eMaHHUs OT BTOpara KaTeropusi, KOsTO
€IMHCTBEHO O0OCHOBaBa HAJIMYMETO Ha CyOporamus, MPETCHIIMUTE Ha
TPETOTO JIUIE CIPSMO JUTHKHHUKA CBIO Ca U3PUIHO TPEABUICHHA B 3aKOHA
(aKo M3KIIFOUYMM JIOITYCTUMOCTTA Ha JOTOBOpHATa CyOporaius), Te, Makap Jia
ca M3pa3 Ha MPUHIIMIIA 32 HEIOIYCTHMOCT Ha HEOCHOBATEITHOTO 000TaTsIBaHe,
HE TIPEICTaBISIBAT UCKOBE 1O Wi.55, an.1 33/, 3amoro He e Hajmuie JaAeHO
(B cMUCHI HA (DAKTHUYECKH MPEAAICHO, PECIT. Ha TIOJTYUYEHO, 110 CMUCHIIA Ha
TO3H TeKCT). Te obaue He mpeacTaBisaBaT U uckoBe 1o wi.59 33/1, Teii KaTo
CBIVI. all.2 HA TO3U TEKCT, MMOCIIEAHNTE UMaT CyOCHANApEeH XapakTep, T.e. ca
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MPUIOKUMH CaMO JJOKOJIKOTO HE ChIIECTBYBA JIPYT UCK, C KOWTO OOCTHUIIHSAT
ce 1a ce 3amuTu. IMEHHO TakiBa HCKOBE 00a4e ca M3PUYHO MPEIBUACHUTE
Buwn.127, an.2, un.146, an.2, un.155, an.1 u 2, an.178 33]1.

B To31 cMucha cnenBa 1a ce 000CHOBE pa30MpaHETo, Y€ OCHOBAHUE
Ha cyOporanusara (B CMUCHI - Ha PETPECHUS UCK, TAPAHTHUPAH C BCTHIIBAHE
B oOesredeHusTa, MaJieHH B 1032 HA YIOBJICTBOPEHUS KPEIUTOp) B
NPEABUICHUTE U3PHYHO OT 3aKOHA CITyYau, He MOXe J1a ObJie IpeTeHIINsATA 3
HEoCHOBaTesIHO oborarasane 1o wi. 59 33/1. Ilpuunnara e, ue cyoporauusra,
KaTO M3PUYHO MPEIBUICHO U3KITIOUEHHE OT OOIIIOTO MOTACUTEIHO JeHCTBHE
Ha W3ITBJIHEHUETO, HA TIPAKTHKA, TIOHE B TMPEIBUICHUTE OT 3aKOHA CITy4Yadu,
ypeXkIa W OCHOBAaHHETO Ha perpecHara IPETEeHIHs, KOETO H3KIII0YBa
cyOcumuapHoctTa Ha wi. 59 33]1. Paz0upa ce, uzpuunara ypenda Ha Te3u
HSTKOJIKO XUTIOTE3W Ha CyOporalys, He 03Ha4aBa, 4e ¥ Bb3 OCHOBA Ha 00IIOTO
npaBwiio Ha ui. 74 331 u 1pyru ciy4yau HE MOTarT Ja 0BeaT 10 BCTHIIBAHE,
NPY HAJTMYHME Ha 3aKOHOBUTE TPEAMIOCTABKH 32 TOBA: U3IIBJIIHEHUE HA TYK]T
(Ha JUTBXKHUKA) JIBJIT TpPEe] KPEeaAUTOp Ha IMOCJIEIHUS OT TPETOTO JIULE,
KOETO € MMaJjo MpaBeH MHTEpeC Jia ro cropu. B oOmwms cioyuail o wi. 74
33]1 obave mpeTeHIMATa HA TPETOTO JIMIIE TIO OTHOIICHUE HA JUTh)KHUKA,
YUITO IBJIT KbM KpPEIUuTOpa TO M3MbBJHABA, MOXKE Ja ObJe Tazu mo wi. 59
33/, mopaau nurca Ha U3PUYHO MPEABUICH MCK 3a BpblIaHero my. Karto
TaKaBa sl ONpeAess ChieOHaTa MPAKTHUKA B CITyYanTe, KOTaTo TPETOTO JIUIIE —
paboTHUK Ha KpeauTopa (COOCTBEHUK HAa aBTOCEPBH3), KOWTO B HAPYyIICHHE
Ha [IpaBuiHMKA 32 BBTPEIIHUS pell, € JOMyCHAJ KIMEHT Ja MOTy4YH 00paTHO
peMOHTHpaHHus aBTOMOOWII, 0e3 Ja rmiatd Ha cepBuza. M KpeautopbT —
COOCTBEHMK Ha CEpBH3a MpEIsABSIBA MPETEHIHMATA CH KbM pPAOOTHHKA M
MOCIEHUAT 3aIana 3aIbDKCHHETO Ha JThKHUKA — KIMEHT, 0e3 1a nMa
JMYHO MPABOOTHOILICHKE C HETO, a CaMo T10 CHJIaTa Ha TaKOBa C KPEIUTOPA.
[IpakTukata mpHU3HABa B TaKbB CIy4ail PErpecHO, peci. — CyOpamroHHO
MPaBo Ha IUIATHIIOTO TPETO JIMIE, C OCHOBAaHME HEOCHOBATEITHO 000TaTsIBaHe
(um. 59 33[0).

[locouenure xumore3n Ha perpec, pasdupa ce NpeACTaBIABAT
Pa3NUYHM TIPOSIBIICHUS] HA TIOHSATHETO ,,[IPaBeH MHTepec* 1Mo CMUCHIA Ha
wi. 74 33/1. B nsakou oT TAX, Hamp. Te3u no wi. 127, an. 2, un. 146, an. 2,
wi. 155, an. 1 u 2 33]] Toii ce u3passiBa B ChbCTOSIHUETO HA 3aIUIAIIEHOCT HA
MMYIIECTBOTO Ha TPETOTO JIMIIE O] NPETEHIMATA Ha KpeauTopa. B mpyrwu,
Hanp. B wi.178 33/ niu B ciiyyanuTe KOrato KpeAUTOpbT € XuporpadapeH uiu
€ C UTMOTEeKa MITH 3aJI0T C T10-3a/I€H PEe/I, TUIAIa Ha KPEIUTOP C TO-TIPENIEH Pe
Ha 00e3Me4YeHneTo, 3a a npuaodue Heropus pea Ha odesneuenue. [Ipu Tax
NPaBHUAT MHTEPEC CE M3pa3siBa B OCUTYpsiBAaHE Ha MO-700pa 00e3meueHocT
Ha HErOBOTO B3€MaHe, PECIl.- B Ch3JjaBaHe Ha 00e3MeueHe Ha B3eMaHEeTO 32
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IIeHaTa, 332 KOETO TOBA TPETO JIMIIE € KYMWIOHIIOTEKHPAH UMOT OT JUTHKHUKA
¥ € IJTAaTUIIO Ha UTTOTEeKapHUs KpenuTop. [IpaBHUAT HHTEpEC 32 TPETOTO JINIE
B CJIydasi € J1a CH BbpHE LIeHara, IiareHa 3a umota. [Ipensua crienudukara
Ha ciyyas, B wi. 178 33]] perpecHara mpeTeHIMs Ha TPETOTO JIUIE HE Ce
NpeAsiBsIBA TUPEKTHO CPEIly [UTBKHHUKA, PECI. CPEUly Ch3aIBbIDKCHUTE C
TUTATHIINS IPYTH JIHLA (CHATBKHUIM, CHIIOPBUUTENHN, IPYTH TPUIOOHIN
NO-KbCHO OT mpuoOperartenss Ha 3aJOKEHAaTa WM WIOTEKWPaHA BEI]
CBHOCTBEHOCTTA Ha JAPYTH BEIH, 3aJI0KEHU WM WIOTEKHPAHHU 32 CHIIOTO
3aabiokeHue). Ts me ObAe MoiydeHa OT NpUAOOWIHsS OT JUThXKHUKA
npu ycioBusta Ha wi.178 33J[ unorekupaH HEABMKUM HMMOT IpHU
pasIpeneseHueT0 Ha MOJIY4YeHOTO Mpu nyOnnyHara npojaxkba Ha TO3H
UMOT - TIPSIKO OT CHJICOHUS M3IIBJIHUTEN, H CAMO OMOCPENEHO, JOKOIKOTO
TOBA B3€MaHE € NMPHUBIJIECTUPOBAHO MPEJ] TEXHUTE - OT IPYTUTE B3UCKATEIH,
HACOUWIIN U3ITBITHEHUETO BbPXY CHIIUS HMOT.

I1. Ipo6JseMu HA perpecHUsi HCK HA cyOporupaJius ce 3acTpaxoBareJ,

IJIATUJI HA YBPeIeHHUsI 3aCTPaXoBaH, cpelly JAeJJHKBEeHTa

[To oTHOmIEHWE Ha perpecHUss HMCK Ha 3acTPaxoBaTelii KbM
nennkBenTa, B Pemmenne Ne 53 o1 16.07.2009 . mo T. 1. Ne 356/2008 1., I T. 0.,
TK na BKC nipuema, ue ,,dpunoscumuniti gasHoClieH Cpok 3a fioiacseane Ha
g3emamne medxcqy 3acilipaxosaitienu o fipegsaeen peipecen uck io un. 402, an.
1 (oiwim.) oili T3, e obwusit feimiioguwen cpox iio ua. 110 33/]. Peipecnoitio
fipaso Ha 3acilipaxosaifiensi € CbUWUHCKO peipecHo Tpaso, Upousihiudauo
Ol UpasHus My uHiliepec, HO 0 He € CHWUHCKO 3aCIipaxosattieHo
ipaeo, vl Kaillo 6b3HUKEA [0 CUNAMlA HA 3AKOHA, a4 He 00 Cculaitia Ha
3actipaxoeaitieier goio6op, 0668vp36awy 3aciiipaxoeawy u 3acimpaxosan. I1o
ma3u Gpu4UHa cegea ga ce UKIUU UPULONCUMOCTIA Ha Y. 392 (ottim.)
oti T3 (iAonactmioawem Pazgen VIII, un.378 K3) ottinocno mauanoiwio Ha
dolacutiennaitia 9asHocill. PeipecHoilio fipago na 3actiipaxosaitiensi cpewy
BUHOBHUSL UPUYUHUTTIEN 6b3HUKEA Ol MOMEHNTA, 8 KOULO 3aCIUpaxo8aitiensiil
e inamun Ha YepegeHowio nuye, OWKoIailio (a He Ol U38bPUIBAHEIIO HA
IO~ AP anciopilinotio dpousuieciiisue) ieve 1oiacuilienHaiiia QasHoC
3a wiosa peipecno tipaso. B Pemenue Ne 144 or 26.01.2010 . mo 1. 1.
Ne 532/2008 r, II 1. 0., TK Ha BKC cbhmo m3pudHo ce mocodsa, ue 3a
perpecHuTe MCKoBe ce mpuiara oodmara gaBHocT no wi. 110 u cin. 33/,
KOSITO 3aII04YBa JIa TeUe OT MOMEHTA Ha M3IIJIAIAHETO Ha 3aCTPAXOBATEITHUTE
o0e3mieTeHs] Ha MPABOMMAIIUTE JIMIA, Thi KAaTO OCHOBAHUETO 3a TE3U
MICKOBE HE € 3aCTPax0BaTeTHOTO MPABOOTHOIIICHHE, & TO Bb3HUKBA O CHJIaTa
Ha MPHU3HATOTO OT 3aKOHA MPaBO HA PErpec, ¢ M3IUIANIAHETO Ha cymara OT
3actpaxoBarens.CrrmacHo T. 14 Ha [Tocranosnenne Ne 7/1978 r. na [lnenyma
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Ha BC, 3a perpecnure uckoBe Baxku oomara gaBHocT o wi. 110 u ci. 33/],
a Ts 3amoYBa Jla Te4ye OT MOMEHTa Ha M3IUIAIlaHE Ha 3aCTPAaXOBATEIHUTE
o0e3mIeTeH sl Ha TIPAaBOUMAIINTE JIUIIA.

Tesu pazpemieHus ca U3IUI0 MPUIOKUMHE TIPH PETPECHOTO B3eMaHe
U IIpU yCJIOBUATA Ha 00110To npasuiio Ha 4. 74 33/1. Tosa e Taka, 3amoro
PErpecHOTO TPaBO Ha 3acTPAXOBATENsl € CBHIIMHCKO PETrPecHO IPaBo,
IIPOM3THUYAILO OT MPaBHUS My UHTepec - apr. oT wi.74 33]] (taka Pemenue
Ne 48 o1 30.04.2009 r. o 1. 1. Ne 677/2008 1. Ha BKC).
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Prof. Ivan Ruschev, PhD,
DSc, Dr.Habil,
Sofia University, ,,St. Kliment Ohridski ” Faculty of Law

SUBROGATION AND REGRESS ON BULGARIAN INSURANCE
LAW

Summary

The report examines the main aspects of subrogation and regression,
incl. In Bulgarian insurance law. An attempt has been made to distinguish
between the two legal figures — resp. Outlining their scope in the light of
their new legal framework in the 2016 Insurance Code Regulation (EC)
593/2008 of the European Parliament and of the Union of 17 June 2008 on
the law applicable to contractual obligations (Rome) I), Regulation (EC) No
864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations (Rome II), in the case law
of the Court of Justice of the European Union, Republic of Bulgaria on these
issues
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IIpog. 9-p 3opan Josanoscku’

HNPEAN3BULIA 3A YOBEKOBUTE ITPABA 3A BPEME HA
IHAHAEMUAUJA

UDK 342.72(73:616.98:578.834-036.21)
Review paper

Aidicimipakia: [lomwipeonu ce mepku tpoitiug wuperseitio na KOBHJ/I-19,
HO HUBHOWIO 61ujanue 6p3 tpusaiinociia u crobogaitia mopa ga buge
dpoiiopyuonaino u ipuspemero. Kpyuckaitia kpusza tioilipece Hekou 09
ocHognuitie tpunyuiiu na EY. EY iu xoopgunupa 3emjuilie-uneHxku 60
ollecHysare Ha IpaHuyHuitie KOHIPOIU HAMEHATY KaKo pe3ynilaili Ha
dangemujaitia 3a HUOBMIOPHO 0803MOXNCYB8AIe UAllly8aArd, HO MepKuilie 3d
ciipeuysarbe HA WUPerellio Ha 8UPYCOlll OCTIAHY8aaill 60 CUld, cO WO ce
3lonemysaaili 3aIpUdNCeHOCTia 3a MOJMCHU HAPYULY8ara HA UPUBATHHOCIA
(aiinukayuu 3a cregere).'M witio ako, 3apagu 06e30egHOCHU MepKU, He
Modiceme, Ha Tpumep. Qanu Ha YYuruuiitie Uiy Ha Ypked, Qaiu ce 3aipo3eHu
yogekosuilie ipasa Ha c10609a Ha obpazosanue u c10609a Ha 8epoucioseq?
U, ganu crnobogaitia na 1060poili 3Ha4uUu U MONCHOCHI 3a Upotaiuparse Ha
cillasoill gexa ayleiio He ipeda ga ce sakyunupaaitl apoitiue Kosug-19,
UnU Modice HeKoj ga ee tpucunu ga ce sakyuuupaitie? Eidugemujaitia na
KOPOHABUPYC TPeQU3BUKY8A KOHQDY3uja HU3 yenuotli ceelll logeKke 09 egHa
foguna, ocobero 60 obaacilia Ha UpasoTHo.>

Knyunu3zoopoeu: Mepku, ipusaitinocit, cnoboga, EY, gporcasu, umynuzayuja

* Bonpemen mnpodecop Ha Boena akagemuja ,lenepan Muxamino AMOCTOJICKH®,
zoranjovanovski43@gmail.com

! EBpornicku [lapnament: IuruTaiHu Han3op, FpaHULM B 9OBEKOBUTE Tpasa (26.6.2020)
2 bubuCu:YoBekoBH mpaBa ¥ BUPYC HA KOPOHA: Mai BOJMY - IIITO MOXeE Jia ce 3a0paHu 3a

BpeMe Ha nanjgemuja (27.04.2021)
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I[a.]'ll/l BOOIIIITO MOKAT A C€ OrpaHuvaT 4Y0B€KOBUTE npaBa?

OnroBoport e: [la. Ho, mpBo ke pa3jacHUME HEKOM KOHIICTITH, KaKO
IITO Ce: YOBEKOBU IpaBa, OTCTalyBama’® M CIWYHO. M, ako 4oBeKOBHTE
npaBa ,,MOXKaT* BOOMIITO Jia OUAaT OrpaHuveHH, BO KAKBH CUTYAI[UH MOXKE
Jla ce CIIydd Toa. TepMHHOT YOBEKOBH TIpaBa CE€ OIHECYBa Ha KOHIICTIT
3aCHOBAaH Ha H7ejaTa JEeKa YOBEYKUTE CYIITECTBA MMaaT YHUBEP3aIHU
NPUPOJHU TpaBa WIM CTaTyC, HE3aBHCHO O IpaBHATA jypUCIUKIHja
WIH JIPYTH OApEAyBauku (DAKTOpPHW KAaKO IITO CE CTHHYKATa MPUTATHOCT,
JPXKaBjaHCTBOTO M TOJIOT. MeryHapOJHUOT JIeH Ha YOBEKOBHTE IIpaBa ce
onbenexyBa Ha JIEHOT Kora BO 1948 rommna I'eHepanmHoTo coOpaHme Ha
OOH ja monece OOemuHeTara yHUBEp3aJHA JEKIapamuja 3a YOBEKOBU
npasa. Torami, 3a MpB MaT BO UCTOpHjaTa Ha YOBEIITBOTO, O€lIe MPU3HATO
MPABOTO Ha CUTE JIyf'e HA , KUBOT, clo0oma U 0e30eqHOCT 0e3 HUKAKBU
pazmuku®. 10. JlekemBpu ce cnmaBu cekoja roguHa (on 1950 rommna, 2
TOIMHH TI0 YCBOjYBambeTO Ha YHHMBEp3ajHaTa ICKJIapanuja 3a YOBEKOBU
npaBa) KakO HAlMOHAJCH JIeH Ha YOBEKOBUTE mpapa. OTrorami, cexoja
roJIMHA Ha OBOj JICH C€ IMOCOYyBa COCTOj0aTa cO YOBEKOBUTE MpaBa IMIMPYM
cBeToT."MoOJKe NI Jla ce orpaHuyvar 4oBEKOBUTE mpaBa? Jla, HO HE cuTe u
Mopa Jia ©Ma OpE/ICHH yCIIOBH 3a Toa. Bo HTHU citydau, Kako IITO Ce BOjHH,
MPUPOIHU KaTacTpOopH U JAPYTH OMACHOCTHU - KAaKO IITO € MaHAeMHujaTa Ha
BHPYCOT KOpPOHA - TIOCTOjaT MOoCceOHU orpaHndyBama. OBHE OrpaHHYyBamba
Ce IMO3HATH KaKO OTCTAllyBama OJf YOBEKOBHTE MpaBa WM OTCTAIyBamba.
Cenax, orpaHn4yBamara U OTCTAIyBambaTa Ha YOBEKOBHTE IPaBa CEKOTaI
Mopa Ja OuJar HeONXOoAHU U mpornopruoHanHy. CymTHHATa Ha IPABOTO €
OrpaHUYEHa, MPUpOoAaTa U 00EMOT Ha OTrPaHUIYBAKHETO, KAKO M BaKHOCTA
Ha I[eJITa Ha OTPaHUIyBambETO MOPA J1a ce 3eMat npeaBu. Cekora € BaKHO
JTAJIM [IeJITa MOKE J1a C€ TIOCTUTHE CO Majlo OrpaHuYyBame Ha mpasara. Ha
pUMEp, aKo IEJITa MOXKE J]a Ce MOCTHTHE CO HOCEHE MackKa M JIPJKEHmhe Ha
pacTojaHue, HeMa IpUYUHA CHTE Ja OUaT 3aTBOPEHU BO KYKHTE.

SorcranyBame (ar. derogatio, om derogare: yKWHyBame, YKHHYBame), YKHHYBambC Ha
JeT Off TIPETXOJHO JOHECEH 3aKOH MIIM 3aKOHCKA PEryjaThUBa CO APYT 3aKOH MJIM 3aKOHCKa
peryjiatiBa, 3a pasjiuka O] YKHHyBame (abrogatio 3akoH), YKHHYBaWm€ Ha 3aKOH HIIH
3aKOHCKa peryjaTuBa BO LEJIOCT. Bo mpaBHara npakThka, TEPMHHUTE Jeporanuja H
YKHHYBame MOHEKOTalll ¢ KOPUCTAT KAKO CHHOHUMH.

* Bukunenuja: YoBeukH mpasa

5 Pagno ®opym:KopoHa - 3rofieMeHr orpanudyBarmba Ha qoBekoBute npasa (10.12.2020)
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Kou nmpaBa HEMOKAT A 6I/IJIaT orpaﬂnqe}m?

KonBenmujara 3a 3a1Tuta Ha YOBEKOBUTE TpaBa M OCHOBHHU CI000/11
MOKE Jla OrpaHuyu onpeacHH T.H. “PenmaruBHu mpasa”. Ha mpumep, dneH
11, craB 2 Benu Jeka HeMa Ja ce 3ajara 3a cjio0oja Ha MUPHO COOMpame
HE MOCTaBM HUKAaKBH OTPAHWYYyBamba OCBEH OHHUE IPOIUIIAHU CO 3aKOH,
KOM C€ HEOIXOJHH BO JEMOKpATCKa IMapTHja OMIITECTBOTO M CIY)XaT, BO
OBOj CITy4aj, 3a 3allTUTa Ha 31paBjeTo. Mcro Taka, Kora cranysa 300p 3a
NIOCTPOTH OTpaHUuyBama, WIeHOT 15 on ucrara KonBeHmmja npensumayBa
JleKa BO BpeM€ Ha BOjHA WJIM Ha APYr HAauMH jaBHA OMACHOCT IITO TO
3arpo3yBa OICTAHOKOT Ha HallWjaTa, CeKoja Ap)KaBa MITO MPHUCTAIMIA KOH
KonBeHnmujara Mosxe nmpe3eMe MEepKH KO OTCTAITyBaaT 01 Hej3MHUTE OOBPCKU
cormacHo KonBeHmmjara, BO HajrojemMa MepKa IITO TW Oapa Toa UTHOCTA
Ha CHTyaldjara, Ioj YCJIOB BaKBUTE MEPKHU Jia HE C€ BO CIPOTUBHOCT CO
Ipyrute oOBpcku KoH MeryHaposeH 3akoH. Cemnak, OHa IITO € BaKHO Ja
ce 3a0enexu € JeKa MEpKUTEe HE MOXKaT Ja OuJIaT OorpaHUYeHHU, OJHOCHO
JileKa He MOXKE Ja Cc€ OTCTamd Off MpUMEHaTa Ha CHTE YOBEKOBU IIPaBa,
TYKy caMO O]l OHUE IITO HE Ce T.H. “AICONyTHHU npaBa”’. AMCOIYTHU MpaBa
ce OHME IITO JAp)KaBaTa MoOpa Ja T'd MOYHTyBa O€3yCIOBHO M IEIIOCHO,
0e3 HUB OTCTalyBama OJ] HUB, KaKO Ha Ip. IPaBO Ha KMBOT, 3a0paHa 3a
TOPTypa, HEXyMaH WM TOHIKYBAYKH TPETMaH WM Ka3HYBame, MPaBO Ha
3a0paHa 3a pOICTBO M MPUCHIIHA paboTa, MPaBO camMO Ha Ka3Ha OCHOBA
Ha 3aKoH ¥ ci. Buznere: KonBeHnmja 3a 3amTuTa Ha YOBEKOBHUTE NpaBa U
ocHoBHuTe cinobonu, [Coser Ha EBpomna, Pum: 1950 rogunal, wienosu 11
u 15.° YoBeukoTo MpaBoO Ha MOYUTYBAKE HA CBOJOT KHUBOT € BO CPLIETO HA
CHCTEMOT 3a YOBEKOBH TpaBa. [IpaBOTO Ha KMBOT WJIM HEMOBPEIIMBOCTA
Ha JKUBOTOT € OCHOBHO YOBEKOBO IPAaBO KOE € MPHU3HATO BO CHTE yCTaBH,
HAjueCcTO Ha MOYETOKOT Ha padoTara 3a YOBEKOBHUTE M I'palaHCKUTE IMpaBa.
Toa e rapanTupano u co Mef'yHapOAHU JOKYMEHTH 32 YOBEKOBH I1paBa, KaJe
IITO, HA TIpUMeED, BO [1aKkTOT 3a rparaHCKH U MOJTUTUYKY NPaBa, TOj € O3HAUCH
KaKo BPOJICHO TPABO Ha CEKOE YOBEUKO CYIITECTBO 3a KMBOT. [IpaBoTo Ha
HETIOBPEUIMBOCT HA KUBOTOT MMa arlCOIYTEH KapakTep caMo BO JP)KaBUTE
KaJIe yCTaBOT 3a0paHyBa H3peKyBame CMpTHA Ka3zHa. Cerak, ce 3a0enexyBa
TEH/ICHIIMja J1a Ce 3TOJIEMU OpPOjOT HA 3eMjH BO CBETOT KOU CKCILTUITUTHO
3a0paHyBaaT CMpPTHa Ka3Ha WJIM HE U3BPIIYBAaaT CMPTHH Ka3HU. YOBEUKHOT
KHUBOT € HeNpUKOCHOBeH.”. U Toa e Taka, 0e3 orieq Ha Toa Jajid BO TEK €
BOEHA COCTO0j0a MITH IUPKYJIMPA BUPYC HA TutaHeTara. CIMYHO € U CO TPABOTO

¢ YosexoBu mpasa Bo rnepuogor KOBUJI-19 (COVID 19 BHS WEB 25.cdr (osce.org))

7 Bukunenauja: [IpaBo Ha ®HUBOT
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Ha HCIIOBPCAJIUBOCT HA (1)I/ISI/II-IKI/IOT U MCHTAJIHUOT UHTCIPUTCT. OBa 3Haun
JIeKa HUKO] He cMee J1a Ou/ie TIOATIOKEH Ha TOPTypa, MOHWKYBAUYKU TPETMaH
WJIM Ka3Ha, WK Ha MCAWIWHCKH WKW HAYYHU CKCIICPUMMCHTH. YoBeKkoBUTE
ImpaBa CC MOoACJICHU BO HCKOJIKY I'PYIIH - FpafaHCKH, IIOJIMTUYKH, CKOHOMCKH,
COLIMjalTHU M KYITYPHH. 3a€THUYKO 32 HUB € JIeKa THE CE BPOJICHHU IpaBa
Ha CEKOE YOBEYKO CYIITECTBO, KO€ T MTOCEIyBa HE3aBUCHO Of Ap>KaBara u
BOJIjaTa Ha BIIAJIETENOT. THe ro mMOTBpAyBaaT MPAaBOTO HA CEKOja MHANBUIYA
Ha XHUBOT, paboTa, 00pa3oBaHKe, €IHAKBOCT MPEJ 3aKOHOT, IIPHUBATHOCT U
MHory npyru. Bo Cp6uja, 4oBeKOBUTE TpaBa ce 3arapaHTHpPaHH CO YCTaBOT,
HajBUCOKHOT IIPABEH aKT Ha JIPKaBaTa, HO HAIBHOTO PETYIIHUPAHE € PETYITHPAHO
U CO 3aKOHH, IIO/I3aKOHCKH aKTU U JpyTH mpomnucu. Bo Borpenna cocrojoa,
HOKpaj ciobozara Ha JBIKEHE U coOMpame, IPKaBHUTE Tesla MOXKAaT Jaa
orpaHuyar rojeM Opoj YOBEKOBH IPaBa, KaKo IITO CE€ 3aIITHTATa Ha TUIHUTE
MOJATOLH, CJI000/1aTa Ha METUYMUTE U TIPABOTO HA MH(OpMAIHH.®

Kou IpaBa MOXKaT a 6I/IZIaT orpa}mqe}m?

[Tpormerra 2020 TroOMHA MHOTYMHMHA ja TIOMHHAAa 3aKIy4yeHH BO
CTaHOBM U KyKH, AypH U Kora HajaBop Oemie Tomjao U coHueBo. [lopamu
IMPEHETO Ha KOPOHABHUPYCOT, BO Toa Bpeme Bo CpOuja Oemre BoBeneH
MOJMIMCKYA dYac, Taka MITO TMPaBOTO Ha Cio0oma Ha JBIKEHE Oere
OTpaHUYEHO 32 MHOTYMHUHA. Hema moBeke MOMMIMCKH 4ac, HO HeMa HUTY
cJ1000/1a Ha COOUPAHE - THE CETaK MPOIUIITYBaaT MEPKH IIPOTUB CIHIEMU]a.
Bo Hekou cuTyanmu, Kako mTo € 3adpanara 3a paboTa co kadynuma, TyreTo
mTo paboTar TaMy MMaaT OrpaHUYEHO IMpaBo Ha pabora. Bo ucro Bpeme,
COTICTBEHHIIUTE Ha OapOBH C€ OrpaHMYCHH BO HUBHOTO NPaBO Ha ciobona
Ha mpernpueMHUINTBO. Cemak, TOj MocovyBa JeKa AypH M THE IpaBa HE
MOJKaT J1a OujaT 1eaocHo orpanuueHu. Cinodogara Ha JABIKEHE MOXKE J1a
Ouje orpaHMYeHa ako, Ha mpuMep, N30yBHE enuaeMHuja BO HEKOja 00macr,
3aToa BIE30T M M3JIE30T OJ TOj PErHoH € 3a0paHeT. Bo TekoT Ha mponerTta
2020 rogunHa, Ha Jyrero mocrapu of 65 roguHu UM Oerie 3a0paHeTo aa
M3JIeTyBaaT HAJABOP, JO/EKa BO MPOJABHHIIATA MOXEa Ja OJaT caMmo cpere
HOK.’

§ Ilenec: YoBeKOBH IpaBa U BUPYC HA KOpoHA: MaJ BOAMY - [ITO MOXE [ ce 3a0paHu 3a
Bpeme Ha maHaeMuja (27.04.2021)

° bubuCu:YoBeKkoBH MpaBa U BUPYC Ha KOpoHa: Maj BOAMY - [ITO MOXeE Jia ce 3abpaHu 3a
Bpeme Ha manaeMuja (27.04.2021)

52



CJ00012a HA TOBOP 32 BpeMe Ha NMaHAeMHja

CrnoOonara Ha MHCIICHE € OECKOHEYHA, OMJIejKM BHATPEIITHATA MUCIIA
Ha eJTHa JINYHOCT HE MOJKe Ja moBpean Hukoro. Cao0omaTa Ha U3pasyBambe e,
Cenak, MpeMEeT Ha OTpaHNIyBarbha, OU/IejK1 HCKaXyBakETO MUACIICHE BO KOja
6uio ¢popma Ha KOMyHHKAIIKja CO METUYMHUTE MOXKE Ja TH HapyIIu IpaBara
¥ MHTEPECHTE Ha JAPYTrHTe. 3aT0a YCTABOT MPEIBUIYBA JIeKa 3aKOHOT MOXKE
Jla IPEBUIYBa CYIITHHCKA M COTJIACHHM OTpaHu4YyBama. ’Bo MHOTY 3eMju
3a Bpeme Ha enuaemujara KOBU/I-19, mokpaj mpuBaTHOCTA 1 CII000/1aTa HA
JIBIDKEEHE, TOCTOM OTPaHNYyBamkhe Ha clio0oara Ha u3pasyBame. Jlypu u Bo
JIEMOKpaTUHTE, TIOCTOjaT OpOjHHU MPUMEPH Ha OTpaHUIyBamke Ha clio0oaara
Ha [1e9aTOT U Ka3HYBabe Ha TparaHUTe MOPa/Iy 3arPIKEHOCT JIeKa ITUPEHETO
Ja)KHU BECTH M Ie3MH(POPMALIU MOKE J1a TIPEIM3BUKA MacOBHA ITaHUKA.

Cenak, mpamame € J0 KOj CTEIeH BakBUTE OTpaHHYyBama Ce
OTIpaBJIaHH ¥ IPOTIOPIIMOHATHH, 0COOEHO aKo Ce 3eMe MPEABH IECHOTH]jaTa
CO KOja JIp)KaBHUTE OPTaHM I'M YKHHYBaaT M OrpaHHYyBaaT CIOOOIHMTE BO
uTHU cuTyauuu. Mcro Taka, cera moBeke o]l Kora W Ja € MmorpedHa HU €
norpeOHa TPAHCIIAPEHTHOCT Ha HAJUICKHHUTE OPTaHU M TOYHHU MEIUYMCKU
M3BECTYBama U MOCTOM CTPaB JieKa OrpaHUYyBamara IITO TW mpudakame
JeHec, OMIejKu BOHpeIHaTa cOCToj0a € BO chjla, K€ CTaHaT BOOOWMYACHU
JYPH U TIO HEJ3MHOTO YKUHYBAIE.

[ITo ako ja KpUTHKyBaTe Biajara 3a OJHECYBAmbETO 3a BpEeME Ha
enunemujara KOBUJI-19?

Wpan, Tajmang u Kunaa ce ogym4Hu mpuMepu 3a HETOCTATOK Ha
TPAHCHAPEHTHOCT Ha BJIACTUTE, KAKO M MPOM3BOJHA Ka3Ha 3a MMOSIUHIIN 32
KPUTHKYBam€ Ha BIACTHTE 3a BpeMe Ha enunemujara KOBU/I-19.

N nokpaj ormacHocTa 011 COOMpPamke Ha rojieM Opoj rparaHu, HPAaHCKUTE
BJIACTH TPOJIOJDKMja J1a T MOBUKYBaaT TparaHUTE J1a U3Jie3aT | Ja riacaar
Ha u30opuTe, A0/eKa MEAUIUHCKUTE PAaOOTHUIM aHOHMMHO UM JaBaa Ha
MeINyMHATE UH(POPMAIIUH 32 HETIOATOTBEHOCTAa Ha 3/PABCTBEHUOT CUCTEM
3a CIIpaByBambEe CO rojieM Opoj Ha 3apa3eHu JMia . Biactute ru urHopupaa
arenTe 3a 3aTBOPAmE HA BEPCKUTE YCTAHOBU M YUYHJIMILNTATA W 3all0YHAA
CEpHO3HO Ja ja cakaar enmaeMujaTa Kora Oea 3apa3eHu rojeM 0poj BUCOKU
JP’KaBHU CITYKOCHUIIH.

Wudopmaropure 1 HOBHHAPUTE KOM HM3BECTyBaa 3a €MUAEMHjaTa
KOBU/I-19 Bo Tajmann ce coodnja co Ty>KOU | 3aIUIallyBamka Of BIACTHUTE.
Hanaj Ycama, npxasjanuH Ha Tajnann, Ha cBojor PejcOyk npodut Ha 16
MapT Hamuina Jieka BpaOOTEHUTE Ha €JeH O] aepoIpOMHUTE BO BaHTKOK He

" YCTAB HA PC: Unen 46 rapantupa cino6osa Ha MUCIICHE U H3Pa3yBame
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ja mpoBepyBayie TeJecHaTa TeMIleparypa Ha MaTHULUTE, MO IITO TOj OWI
OOBHUHET 3a IIUPEHH-E JIAXXHHA BECTH, 32 KOU MOYKEI J1a IIOTPOIIH H 10 5 TONUHH
3aTBOp. 3paBCTBEHUTE pAOOTHUIM KOM jaBHO 300pyBaa 3a HENOCTATOK Ha
orpeMa ¥ MEAMIIMHCKY MaTepHujain BO OOMHUIIUTE Oea 3arpo3eHH O] OTKa3,
KaKO ¥ HOBUHApH KO YKakaa Ha KOpYIIIIYja IpU KyITyBame U MpoJakda Ha
3aIITUTHA MAaCKH 3a JIUIIE, CE BEJIM BO U3BEIITAjOT HA XjyMaH pajTC BOY.

,»AKO ce mounTyBamie ciodoaara Ha ToBopoT Bo KunHa, Hemamie na
MMa KpHU3a CO KOPOHa BUPYC™, € HAaCJIOBOT Ha IPOBOKAaTUBHHUOT HAIUC BO
MarasuHoT ,,['apaujan’, koj mpuBIIeYe ToJieM OpOj KpUTHYapU 3a CBOjara
Te3a. Mlako He MOXKeMe CO CUTYPHOCT Jia 3HaeMe JIaJld elHJIeMHjaTa Ke ce
CiIydenie Aypu U ako ciobonara Ha roBopoT Bo Kuna Oerie Ha TOBHUCOKO
HUBO, HECIIOPHO € JIeKa MPBUTE CBUpKadn Bo KuHa He Hajmoa pa3dmpame
Mery mpeTrcraBHUIUTE Ha KuHeckara KOMyHHCTHYKa maprtuja. Jlexapor
KOj TIpBO Jas1 MH(pOPMAIMH 3a CeIyM Cllydad Ha OojiecTa OWJI MOBUKAH Ha
pacmur, o IITO MOpPAJI Jia TIOTIHIIIE W3jaBa BO KOja BETyBa JeKa HEMa Ja TH
IMpH HH()OPMAIIMUTE TIOHATAMY, @ €ICH OJ1 CBUPKAUYNTE IIOYUHAIT O BUPYCOT
kopoHa. [lonuiujara yancu BpaOOTeH BO KMHECKaTa Jp)KaBHA TelEBU3HMja
I[IL[TB koj emuryBamie CHUMKH o ByxaH, eMUIICHTApOT HA CMUACMHU]ara.
Toj TajHO CHUMMJI Y TIOJIMIMICKH yTIaJ BO HETOBUOT cTaH. KnHeckuTe BiIactu
aKTHBHO ja clienaT KOMYyHHKalldjaTa Ha TparaHUTe MPeKy IOIMylapHaTra
conyjasiHa Mpeka BelUar, mako MHOTY KOMEHTaTOpu HMCTaKHyBaaT JeKa
HeH3ypara Onia moMana Ha MOYeTOKOT Ha KpH3ara.

Cno0o/a Ha TOBOP TIPH M3IUIITYBakE BO YHrapuja

Hako Bukrtop OpOaH, mpeMuepoT Ha YHrapuja, MpeTXoqHo Oerre
MO3HAT KaKo JIHJIEP CO aBTOPUTApPHU CKiIOHOCTH, enuaemujata KOBU/I-19
MOCOYH KOJIKY JIEMOKparHjaTa BO YHTapHja € BCyIIHOCT 3arpo3eHa. Ha 30
MapT, YHTapCKUOT MapiIaMeHT JOHece 3aKOH CO KOj Ha Biajara giving ce
JlaBaaT JalieKy TOTOJIEMH OBJIACTYyBama BO BOHpeAHa coctojboa. Cropen
HOBHOT 3aKOH, BJIajlaTa K€ MOXKE J1a YIIpaByBa CO 3eMjaTa co JEKpET, J0/eKa
BOHpEHATa cocToj0a € MpoIoHKeHa Ha HEOIPEICHO BpEMeE.

3akoHOT 0co0OeHO BiMjae Ha ciobojara Ha MEAMYMHUTE - Ka3Ha
OJ enHa 0 TeT TOIWHH 3aTBOP € M3pPEYeHa Ha CEKOj OCYICH 3a IINpEHe
JTOKHU WU ,,HETOYHU  MH()OPMAIMK IITO TH IONPEUyBaaT HAIOPUTE
Ha Biajgara na copedd mupeme Ha emmaemujatra KOBUJ-19. Bpojuu
HEBJIQJMHN OpPTaHU3aIlMM BO YHTapHja amenvpaa JeKa 3aKOHOT MOXe Jia
Oune 310ynoTpedeH 3a 1a ce eH3ypHrpa JIETUTUMHATA KPUTHKA KOH BIIajara,
OHOCHO J1a C€ 3aMOJYaT CUTE OHME KOW jaBHO JOBEIYBaaT BO Ipallarbe
HEKOHM O] M3jaBUTE Ha O(UIIM]jaTTHU JIUTIA.

Ha mouetokoT Ha ¢eBpyapu, yHrapckara IoJIMIHja yarch HEKOJIKY
T 32 HIMPEHHE JIAXKHA BECTH, a HE3aBUCEH MOpTa Oelle Mo/ MPUTHCOK Ha
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BJIACTUTE OTKaKo Oca 00jaBeHHM HAIMCH 3a 3[IPaBjeTO BO YHTapHja, CIIOpen
bankan uHcajT.

VYHrapuja He € eJMHCTBEHATa IITO CE CBPTE KOH allCehe U Ka3HYBambe
Ha CHUTE OHUE KOM CIoJienyBaar ,,Jijaxxuu Bectu“. Ha 12 mapt Bo Llpna I'opa
Oerre yariceH rparaHiuH KOj HAaBOIHO U PEJT JIAXKHA HH(OPMAIIAHU 32 BUPYCOT
kopona. Toj Ha cBojor DejcOyk mpodun objaBu neka Bo Llpua I'opa Bo
MOMEHTOB C¢ 3apa3eHu 13 rparanu, a Ha KpajoT Ha (eBpyapH, IPHOTOPCKUTE
BJIACTHU YarCHja pycKa JpiKaBjaHKa 3a MIUPEHE MaHWKA U HEMHUPHU, OUICjKU
Taa Ha cBOjoT MHcTarpam mpodun Hanmma aexa ce 3apasenu Hax 1.000
rparanu Bo Llpua T'opa. [lokpaj cTpaByBamara jeka BOHpenHaTra coctojoa
K€ Ce MCKOPHCTH 3a HEOIIPAaBJaHO OrpaHNYyBambe Ha cI000aTa Ha TOBOPOT,
Binactute Bo LlpHa [opa ce kpuTHKyBaHU U 3a 00jaByBame Ha MMHIbA HA
JMIIa HAa KOW MM C€ M3JIaJICHU PelIeHH]ja 3a 3aJ0JDKUTEITHA CaMOU30JIalnja.
Penyonuka Cpricka UCTO Taka Mpe3efe OCTPU MEPKU MPOTUB CUTE KOU
HIMpar ,,JJAXKHU BECTU™, KaKO pe3yiTar Ha mTo 300pyBamie Apiem [lesupe,
npercraBauk Ha OBCE 3a cnoboma Ha MenuyMuTe, HarmacyBajKd JIeKa €
3arprKeH 3a BOBEYBAHETO HOBH MEPKH.

Bo Cpbwuja, nBojHH cTaHAApIM 32 JIAXKHU BECTH

,YIMa MHOTY TOPMBO M HEMa IIpUYMHA 3a IIAHUKA', peye HEeOJaMHa
Anexcannap Byunk, npercenaren na Cpouja. Hegocturor Ha ropuBo Oerre
caMo €/1Ha Oj JIaXKHUTE BECTU IITO Kpykea Bo CpOuja o1 BOBEILYyBAHETO
Ha BOHpenHaTa cocroj0a, a MeauyMuTe o0jaBHja JIeKa Ce TPHUBEICHU
OZITOBOPHUTE 3a NIMPEHE HA BECTA 332 HEIOCTUT HA TOPHUBO.

H.C. Toj Geme yancen Ha 29 mapT mojx COMHEHHE JeKa 00jaBuII
BHUJICO Ha comMjaHara Mpexa dejcOyk co HeTouHN HH(OPMAIIHU 32 BUPYCOT
KOpOHa. YIITe eIHO Jinile Oere yarceHo Ha 17 MapTt mopaau u3jaBa BO Koja
ce HaBe/yBa JIeKa BO HETOBOTO CEJIO MMa BOJHUIIM KOM JeJIaT KYIOHH 32 JIed
Ha rparaHuTe M JIeKa HUKOj HE IUIaka 3a HaMUpHUIKM. ElleH 4oBek e yarceH
Bo Kpyuiesail 3a npeau3BUKyBame NaHUKa ¥ HEMHPH 3aT0a IITO 00jaBHII
Ha cBojoT dDejcOyk mpodmi, Kako MTO € HABEIEHO Ha BeO-CTpaHMIIATa Ha
MHUHHUCTEPCTBOTO 33 BHATPEIIHH pabOTH, ,,HeBUCTUHUTA HHPOPMAIIHja JeKa
corparaHvH Ol TepUTOpHjaTa Ha oOiacta PacuHa, YyuM JUYHU TONATOLU
ru 00jaBuia , OmI 3apaseH co BuUpycor Kosun-19 “. Varcen e u 4yoBek on
KranoBo, koj Ha conpjaiHa Mpeka HaIluIa JeKa ,,0BOMIjeTO U 3eJICHIYKOT
IITO Ce TMPOJaBaaT Ha Ma3apuTe Ce 3apa3eHu CO BUPYCOT KOPOHA“.

OuurnenHo, Biactute Bo CpOHja He ce IJIamar oJ1 aricerkhe Ha TparaHu
KOM CIoJIeTyBaar JakHu Bectd. Of Apyra cTpaHa, IMa MHOTY MPUMEpU Ha
JIa)KHU BECTH, Ie3MH(OPMAIIUK U Ie3UH(DOPMAIIMH 32 TPETMAHOT U TPUPOATa
Ha KOPOHABHPYCOT BO pa3iM4yHU Tabiouau U Memuymu. EjneH mpumep 3a
JIOKHU BECTH € HABOJHUOT COBET Ha ,,MUKPOOHOJIO3UTE 011 ByxaH®, mery koj e
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¥ TIPEJIOTOT IrparaHuTe Ja He MUjar JaaHu nujaitony. Ha OpojHute HaclIoBHI
CTPaHUIIH HAa CPIICKUTE TAOIOH T TIPE]] HEKOJIKY JIHa MOKEBME J[a TPOYHTAME
AIMOKAIMTITAYHY CIICHAPH]ja 3a JIoarameTo Ha rosieM 0poj CpOu of] CTPaHCTBO,
KaKo M TojieM Opoj TEOpUH Ha 3aroBOP 3a MOTEKIOTO Ha BUPYCOT.

Bonpenna cocroj0a u manzeMuja ce uaeasHa OCHOBA 3a IOjaBa Ha
rojieMa KOJMYUHA JIe3NHPOPMAIK U JIAKHU BECTH, T1a 3aT0a € pa3OupIrBo
JIeKa UMa IIoTpeda J1a ce orpaHnYyBaar v Ka3HyBaar JIyreTo ITO CBECHO IIHPAT
TaKBM MH(OPMAIMK CO LIEN Ja MpeIu3BUKaaT HeMupH U manuka. . Cemak,
HEOIXOJIHO € /1a Ce UMa IPE/IBUJI IaJIH TparaHnuTe BO 3eMja CO HICKa METMyMCKa
MUICMEHOCT MOXKaT Jla TPENOo3HaaT MITO € HaBHCTUHA Je3uH(opMaimja u
KOM Ce MPOBEPEHU U AO0OpOoHaAMepHH coBeTH. 3aroa CBeTcKara 37ApaBCTBEHA
opranuzanyja (C30) 3amodHa akTHBHO Ja cOpabOTyBa CO COIUjATHA MPEKHU
U IPYTH TEXHOJIOIIKA KOMIIAHWY CO TEJI J]a C€ MOTUCHAT JIe3WH(pOpPMaIHTE
3a BupycoT. OTkako ke 3aBpmu enuaemujara Ha KOBU/-19, ke crane
OYUIVIETHO KOJIKY € BaKHO IpafaHUTE J1a OMJaT MUCMEHU BO MEIUYMHTE U
JieKa Toa Mopa Ja Oujie e o7 COBPEMEHOTO 00pa30BaHUE.

Oco0eHo mpobiieMaTiIHa € MOYKHOCTA BIIACTHUTE JIa TH 3JI0yNoTpedar
CBOMTE OBJACTyBama 3a BpeMe Ha BOHpPEIHA cOCTOj0a M J1a ja OorpaHnvaTr
cro0oaTa Ha OHHE METMYMH KOM CE€ OCMelTija Jla TIperieiaar u a TOBEAaT
BO Ipamiame Hekow o mH(popMmanuute Ha BiractuTe. Ha mpumepor Ha
VYHrapuja, riegaMe Jieka oBa HE € HepeasHO CIIeHapho U JieKa Tpeba Ja ce
Ouje BHUMATENCH Ja He ce MpHQaTH CIIeno KakBo OMJIO OrpaHHYYyBamke Ha
cro0ozara 3a BpeMe Ha eMuIeMIja, 0COOCHO aKO MIOCTOM PU3HK JEKa TIOCTON
HaMepa J1a ce OTCTpaHaT KPUTUKHUTE KOH Bllajara O CTpaHa Ha MEAUyMHUTE. '

Moske 1M BAKIIMHATA Ja 0M/1e 3210 KU TEe/IHA

Bo mocienHo BpeMme ce MOCTaByBa MPAIIambETO 3a BOBEAYBambE Ha
3a70JDKUTENTHA BakIMHanMja. Hukoj He Moke Jja ce BakIMHHUpa CO CHIA,
Ouejku Toa My Ipumnara Ha JIOMEHOT Ha MPaBOTO HA (PU3UYKH MHTETPHUTET,
IITO € HENPUKOCHOBEHO. DaKTOT JeKa HEIUTO € 3aJ0/DKUTEIHO HE 3Hauu
JeKa € mpucuiHo. J[epUHUTHBHO 3HAUM JieKa ako HE ce BaKIMHUpaTe, Ke
TPIHTE MOCIEANIH - HEMA J1a MOJKETE J1a PUCYCTBYBATe Ha jaBHU cOOMpPH
WIN Ke TUIaTHTE MapuyHa Ka3Ha - HO HHUKOj HE CMee Jia Be Bp3€ U Ja Be
BaKLUMHUPA HACUIIHO."

' Tlonapxkete ro OpaHoT: JlecHOTH]ja Ha Taseme Ha ciobomara Ha rOBOPOT BO Gopbara
MPOTHUB MaHeMHUjaTa

12 BubnCu:YoBeKoBH MpaBa M BUPYC Ha KOPOHA: Mait BOAMY - IIITO MOKE Jia ce 3a0paHH 3a
Bpeme Ha nanjaemuja (27.04.2021)
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Kpwu3sa co 310ynorpeda Ha qp;xxasara

ledot Ha repmanckuot orpanok Ha AU, Mapkyc H. beeko, Benu:
»MHOTY 3eMju ja 370ymnoTpeduja 3ApaBCTBEHATa KpH3a 3a MOHATAMOIIHO
YKUHYBamb€¢ Ha HEKOW TPUHIIUITN HA BIIAJCCHETO HA TPABOTO WM BKITy4Hja
BO CBOHWTE IMOCTAINKA CMPT Ha JyI'€ O pU3HYHU TPYNH HIU O] 3IPABCTBEH
cucteM ‘. beko momaBa Jexa WHJIWMKATHBHO € INTO MWHATaTa TOJWHA,
CTaTUCTHYKH TVIEIAHO, 110 €IHO JIUIE BPaOOTEHO BO 3PAaBCTBEHUOT CEKTOP
ymupanie Ha cexkou 30 munytu. Bkynno 17 000 3apaBcTBEHM pabOTHHULIU
[OYMHAaa HIMPYM CBETOT, IOBEKETO 071 HUB BO Jy:xHa Amepuka. Bo 42 on 149
3€MjH 32 KOH C€ IOCTAITHU [TOJaTOIIN, BIIQIMHUTE arHIIH ' MAJITPETUPATIE U
3aruTantyBase 3paBCcTBeHUTE padoTHUIM. Bo rct 6poj Ha 3emju, 3abenexano
e Jieka OerajiuTe ¥ MUTPAHTUTE CE€ IPUHYIHO BPAaTEHHU BO 3€MjUTE KaJe UM
Ce 3aKaHyBaaT KpIIEHE¢ Ha YOBEKOBHUTE MpaBa. 3aTBOPAHETO HA TPAHHUIINTE
MPUHYAX MHOTY O€TaJly J1a OCTaHaT TaMy KaJie ITO ce Hajaoa 0e3 OCHOBHO
cHaOmyBame CO BOJa W cpeicTBa 3a xurueHa. [lokpaj Toa, ceMejHOTO
HACHWJICTBO, KaKO M POAOBO CHEIM(PUYHOTO HACHIICTBO CE 3TOJEeMyBaar.
Bo najmanky 24 3eMmju uma ,,BEpOIOCTOJHH OOBHHYBama™ JeKa JyreTo ce
yaIrceH! 3apaJii HUBHATa CEKCyaHa OpUeHTAaIja, mTo € 3a 16% moBeke ox
MPETXOHATA TOANHA.

beckoneueH eromszam

»~AMHECTH HaBelyBa Jieka Op31HAaTa Ha BAKIIUHUPAE HA PUSUYHUTE
TpyIU IIUPYM CBETOT € €IHO O] TOpiauBHUTE Npamama. [Toseke o 100 3emju
ro MOTMHINAa COOABETHOTO Oapame on Muamja u Jyxxna Adpuka, HO Toa
6eme 6nmokupano ong CAJl, Benuka bpuranuja, llIBajuapuja u EBponckara
yHHja.

LllaHnemMmjara ja 3ajakHa MPOCEYHOCTA, M3MaMaTa, CeOMYHOCTa U
M3MaMara oJi BIaJICTeIIUTE Ha OBOj CBET , Hamwia HOBHOT e Ha AU, Amec
Kanamapn, ncraknyBajku gexa moseke o 90 3eMju BOBe0a OrpaHHYyBamba
Ha M3BO30T HAa MCAMIMHCKA W 3alliITUTHA ONpEMa, MCAUIMHCKU IOMaraljia
u nexoBu. Taa m3jaBu: ,,CBETOT € HecrmocoOeH 3a edukacHa W TpaBenHA
copaboTKa BO MIOOAIIHUTE HACTAHM IIITO UMAAT TOJIEMH MOCHEeIUIn . 1

13 DW: Kopona ru ra3u yoBekosure mnpasa (07.04.2021)
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Crapu u HoBH Heycniecu Bo CpOuja

Bo wu3Bemrajor ce HaBeneHW Ne)UHUIMHATE HA CPICKHUTE
MIPEMaHIeMUU BO YOBCKOBUTE TIPaBa, Ha Kou foaaae HoBu: Cpouja c ymre
HE I'M U3BEJIC TOPAHEITHUTE BUCOKM BOCHH U TIOJIMITUCKH CITY)KOCHHIIN TIpeT
JWIIETO Ha TpaBaaTa 3a BOCHU 3JIOCTOPCTBA M HE ja pa3jacHU cyaOWHara
Ha MCYE3HATUTE JHna J[eMOHCTpaHTUTE W HOBHHApHUTE Oea MOBpEIeHH BO
Bbenrpankoramonuiyjara ynorpeou npeKyMepHO HACUIICTBO 32 1a T IIOTHCHE
nemoHctparuure. Camo mMan Opoj nmma qo0uja mpucTan J0 MocTanKara
3a a3wiI. 3alITUTaTa Of CEMEJHO HACHIJICTBO HE € Ha 3aJ0OBOJIUTEIIHO HUBO.
,CO C¢ TopenpecuBeH Mpercenaresl U 0e3 CHIHO MPOTHUBEHE, CpIicKara
BJIaJia TM KOHTPOJIMpAIIe MOJIUIHjaTa U CyACTBOTO, TO Ociiabe BIIAJECHETO
Ha MPaBOTO, T MOTKOMNA TOJUTHYKUTE M TPalfaHCKUTE TpaBa U OBO3MOXKH
KOPYIIIMja O TOJeMH pa3Mepu. XpBarcka € OOBHHETAa 3a HACHJICTBO BpP3
MUTPAHTH U HETUPAHE MOYKHOCT 32 Oapame a3uil, CTPOTH OTpaHUYyBamba Ha
abOpTYCOT M HETHpame Ha HCTOIOJIOBY TIAPOBH Ja TOCBOjyBaarT Jiena.

IIpumepu 3a ycneliHu MHTEPBEeHUMHU

Bo Hekou 3eMmju, cemak, Mo CHIIHUTE PEaKklIWd W WHTEPBEHIIMH Ha
napJIaMeHTapIUTE U CHHIUKATUTE, MOXKE Ja C€ CITyYd UTHUTE 3aKOHU / MEPKHU
Jla HEMaaT TaKBU NOTyOHU MOCIEAMUIIM BP3 YCOITIACEHOCTA HAa YOBEKOBUTE U
CUH/MKAJIHU IIpaBa:

. Byrapuja:

[Tpercenarenor Pymen PaneB (commjamucT) cTaBu BETO HA JIEN O
IMPOCKTOT, YCBOCH CO KOH3CPBATHUBHO MHO3HUHCTBO BO HapJ'IaMeHTOT YCBOCH
JIEITyMHO CO TIPOTJIac BOHPEIHA COCT0j0a, CO IITO C€ CTOMHPA MPEIOTOT 32
3a0CTPYyBambE HA CAaHKIIUHUTE 3 ,,IPOIINPYBAHE JKHU HHPOPMAITUH *, KOj
MPEJIOKH 3aTBOPCKA Ka3Ha O TPU TOJUHM, IITO € Ha KPajoT, Toa MOXe J1a
pe3ysITUpa BO CaMOLIEH3ypa Ha eKCIIepPTH, HOBUHAPU M HA CAMUTE IparaHy.

. Jlancka:

[TorpeOHM Oca KOpEKIHMH W BO JAEIOT Kaje IMTO Oerie MpoIuIiaH
3aKOHOT 32 WTHHU CIIy4ad OBJIACTYBam€ Ha IMOJHIMjaTa Ja BJIETYBa BO
JIOMOBHTE Ha TparaHu, 3a KO MOCTOM COMHEBAam€ JeKa ce 3apa3eHu, 0e3
onoOpyBame Ha cyamjara. OBoj cTaB € M30pHUIIaH. 3aKOHOT CE YIITE MY
JI03BOJTYBa J1a OHJIe OCUTYpaH M 1O/ IPUTHCOK, Ha JIUIA 3apa3eHu CO BUPYC,
¥ JIOKOJIKY € TIOTPEOHO J1a ce M3BPIIY BaKIIMHAIIM]a Ha IIeJI0TO HaceneHune. Ha
24 mapr, upekuujata 3a 6€30e1HOCT MAMEeHT, KOj T TIOBUKA rparaHnuTe Ja
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UM YKa)XaT Ha COMHHMTEIHOTO OJHECYBAHE HA 3apa3cHUTE JIULE, CE OTKaKa
0] OBaa MepKa OTKaKO IPETPIE roJeMU KPUTHUKH.

. Hopsemixa:

Jloneka MpBUYHHUOT HAIPT MPEIBUIYBAILC HA BIIaJara a U ce Aajaar
IIeJIOCHH OBJIACTYBAaba, BO 3aKOH JOHECEHa Ha 21 MapT, TOj BKIIydyBa rojieM
Opoj 3aIITHUTHU MEPKH KaKO INTO € OAPKYBambe Ha 3aKOHOT BO CHJIA €lIeH
Mecell, CO MOKHOCT 3a IpoAoiKyBame. Cy[ICKHOT Ha/130p Ha/l alUTMKanujara
€ 3aCWJCH; M YIITE€ IOBAXHO, CAMO €IHAa TPeTHHA OJ WICHOBHTE Ha
HapIaMeHTOT ce TIOTPEOHHM 3a Ja C€ CIIPOTHUBCTABAT BIAIMHNA WHUIM]aTUBU
3a YKHHYBame."

3akiaydox

OrpanudyBamara U KpILIEHETO Ha YOBEKOBUTE IIpaBa KyJIMHUHHpaa
3a BpeMe Ha BOHpemHarta coctojboa. Ilopaam edextute on enuaemwujara,
MHOTYMHHa OcTaHaa 0e3 paboTa, IITO IO 3arpo3d HUBHOTO IPaBO Ha
paboTa, a CTaTHCTUYKHTE TIOAATOIM TIIOKa)KyBaaT 3roJieMyBamke Ha
CEMEJHOTO HACWIJICTBO 3a BpeMe Ha BOHpenHara cocrojoa. IIpaBoro Ha
3[JpaBCTBEHA 3alITHTA € ONOMEHO W Ha roseM Opoj rparanu Bo curyanuja
KOTa 37PaBCTBEHUOT CUCTEM € CKOPO MCKITYYHBO HACOYEH KOH 00pOa mpoTuB
KOPOHABUPYCOT, ToJIeM Opoj JIyre HeMaar MpHUCTaI JI0 PeJOBHA 3/[paBCTBEHA
samtuTa. Ce pazdupa, mocrou cnoboa Ha JIBUKEHE, KOja, KaKo MITO pede,
Oemie ,,cTPOro OrpaHudYeHa’ 3a BpeMe Ha BOHpEAHATa COCTOj0a, KaKo U
ciobozara Ha cooupame.

Hexomn, ucro Taka, ce jkajea Jeka MM € 3arpO3€HO INPaBOTO Ha
oOpa3oBanHme, OUICjKH MOJI0ITO BPeMe HEMaIlle YaCOBH U MPE/IaBamka, KaKo U
paBo Ha c1000/1a Ha BEpOUCIIOBE/I. 3a0paHnTe 3a COOUpame Oea 1 ce yITe
Ba)KaT 3a CUTC YCTAHOBHU, BKIIYYHUTCIHO U BEPCKUTC - KAKO IITO BUAOBMEC,
BUPYCOT HE U30Mpa penruja, Haluja, BO3pacT WM MoJl. 3aToa, Taa He CMeTa
JieKa OBa MpaBo OMII0 0cOOeHO 3arpo3eHo. lIpeTxomHuTe Bepcku coOupw,
Kako Torpe0OT Ha I[PKOBHHUTE BEIUKOMOCTOJHHIIM, TOKa)kKaa OIACHOCT,
PU3UK M JUPEKTHU IMOCIEAMIHU IO jaBHOTO 3/paBje.. AKO 00pa30BaHHETO
€ 3arpo3eHo, ToTall Mopa Jla OpraHu3Mpa 4acoBU Npeky VHTepHeT, na um
00e30e1u mpucTan Ha CBOUTE JIella /1a ro MOCeTyBaar, Iypyu U Ha OHHUE KOU
HEeMaart CpeJICTBa, JIANTONH U cTuaHO0. Habpry 1mo mo4eToKkoT Ha enuieMujara,
HacTaBaTa ce OpraHu3Hpalle MPeKy jaBHUOT CEPBHC, @ BO MeTyBpeMe, Jerara
ce Bpakaa Ha yYWJINIITE HEKOJIKY MaTH CIOPE]] PEOBHUOT CUCTEM.

145 _covid-19_izvjestaj_ljudska prava i_covid-19_dopunjeno_10062020.pdf (ituc-csi.org)
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Abstract: Measures are needed against the spread of COVID-19, but their
impact on privacy and freedom must be proportionate and temporary.
The crown crisis has shaken some of the EU’s core principles. The EU
is coordinating with member states in easing border controls imposed as
a result of the travel re-pandemic pandemic, but measures to prevent the
spread of the virus remain in place, raising concerns about possible privacy
breaches (tracking applications).”*And what if, for security reasons, we can
not go to, for example.schools or to churches, are human rights to freedom of
education and freedom of religion endangered? And does freedom of speech
also mean an opportunity to propagate the view that people should not be
vaccinated against COVID-19, or can someone force you to get vaccinated?
The coronavirus epidemic has been causing confusion around the world for
more than a year, especially in the legal field.'®

Key words: Measures, Privacy, Freedom, EU, States, Immunisation

5Evropski parlament: Digitalni nadzor, granice i ljudska prava (26.06.2020)

1“BBC News: Ljudska prava i korona virus: Mali vodi¢: Sta sve moze da se zabrani tokom
pandemije (27.04.2021)
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Review paper

Abstract: Suicide is an individual act, but also a deviant social phenomenon,
which exists all over the globe, somewhere more and somewhere less. It is
an act that abandons life as the greatest value and embraces death. For
this reason suicide is a particularly delicate topic because it raises double
concern among people, as it has to do with violent death. At conditions when
the world is facing a new coronavirus (COVID-19) and the World Health
Organization has declared a pandemic due to the alarming extent of its
spread, states have been forced to restrict certain freedoms and fundamental
rights to prevent the spread of this virus. Here lies the main goal of this paper
that through research, to reach the conclusion what impact COVID-19 had
in changing the suicide figures, especially in the Republic of Kosovo and
the Republic of North Macedonia. This also raised the need for research of
this social challenge to analyze the etiology as well as the possibilities and
concrete proposals for the prevention of the phenomenon of suicide given
the confrontation of various social problems brought by the pandemic which
are also related to the etiology of the act of suicide.

The research contains various statistical data from various sources such as
relevant state institutions which are competent to address the phenomenon
of suicide, such as data from the Ministry of Internal Affairs of the Republic
of Kosovo for the period 2018-2021 and from Publications from the State
Statistical Office of the Republic of North Macedonia on the situation

* South East European University, Faculty of Law, Tetovo, Republic of North Macedonia,
email:blerta.arifi@seeu.edu.mk

** South East European University, Faculty of Law, Tetovo, Republic of North
Macedonia,email: eb28930@see.edu.mk
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of the number of suicides for the period 1995-2020, illustrated in tables
with detailed data on the volume, structure and dynamics of the suicide
phenomenon in relation to other violent deaths (accidents, murders), as well
as data on the gender of the victims, ways of committing suicide, etc. The
purpose of this research is that in addition to the theoretical treatment of the
act of suicide in the countries designated for research, in the criminological
- phenomenological and etiological aspect, through analysis and study of
this approach to find stombles and solutions to prevent and reduce suicide
cases in Kosovo and North Macedonia, especially given an increased risk
factor that affects the occurrence of the phenomenon of suicide, such as
the Covid-19 pandemic which consequently affects the complexity of the
relations of individuals in different social spheres, such as health, socio-
economic, etc.

Key words: suicide, Covid-19, Republic of Kosovo, Republic of North
Macedonia, prevention.

INTRODUCTION

It is already an undeniable fact that in the decade of transition, due
to a spiritual, ideological and moral vacuum, as well as the problems of
economic inequality, factors that gave new features to the Albanian society,
which since then is experiencing an identity crisis. The phenomenon of
suicide has become part of the general life of Albanians. Every day we read
in the press about one or two suicides or suicide attempts, which in many
ways are very similar to each other. As might be expected in a period of
inclusive transition, mental health problems have emerged. Kosovo, more
and more after the great political and economic changes after 1990 and the
post-war period, is being influenced by equally dramatic changes in the way
of life and the environment, which exposes the Albanian individual more
and more to health risks.

Some theoretical treatments on the act of suicide:

The word suicide comes from the Latin suiceadere which means: to
kill yourself, a conscious, deliberate act of taking own life. Hereupon:”Suicide
is the conscious and deliberate taking of own life”” (Modly, 1999) “Suicide
is a deep individual act, personal and intimate, but it is also in essence a
social phenomenon, because it occurs as a result of disordered relations of
the individual and society, therefore, when defining it, both these elements
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must be taken into account. I.e. as a sociopathological phenomenon, which
preoccupies social thought from many scientific disciplines: philosophy,
sociology, theology, ethics, justice, statistics, etc. and on the other hand as an
individual problem, which preoccupies medicine, psychiatry, criminology,
criminalistics, etc. This shows that this is a very complex and specific
phenomenon. “(Boskovic, 1999)

Meanwhile, Halili states that suicide is a paradoxical act, which can
be described as a primitive behavior, but also human, as a sick behavior,
but also healthy, free, but also violent. According to him, “Suicide is an
individual act, but also a deviant social phenomenon, which exists all over
the globe, somewhere more and somewhere less. It is an act that abandons
life as the greatest value and embraces death. “For this reason, suicide is a
particularly delicate topic because it raises double concern among people, as
it has to do with violent death.” (Halili R, 2005)

“Suicide is a sociopathological and deviant phenomenon quite
widespread in the contemporary world and as such represents a sick condition
in society. Much has been written about the phenomenon of suicides, there
are also studies and works from the earliest times. “(Stojanovski, 2002)
Although suicide is part of a social-pathological phenomenon, it is dealt
with in a multidisciplinary or special way: pedagogues, psychologists,
philosophers, sociologists, lawyers, criminologists, doctors and other
experts.” (Loga, 2007)

Regarding the manner of suicides, we distinguish several ways as
follows: Indirect or passive suicide; Active suicide; Single suicide; Group
suicide; Combined suicide; Impulsive suicide; Extended suicide; Recurrent
suicide; Simulated suicide; Desimulated suicide; Inductive suicide (initiative,
initiated); Suicide based on motive. (Modly D, 1999)

THE IMPACT OF COVID-19 ON THE ETIOLOGY OF
THE PHENOMENON OF SUICIDE IN THE REPUBLIC OF
KOSOVO AND THE REPUBLIC OF NORTH MACEDONIA

In the following, the causes of suicides in Kosovo and Macedonia
will be treated by analyzing them in a more detailed way due to the additional
factors that the society of Kosovo and Macedonia faces compared to other
societies. So, the optical situation of suicides in Kosovo and Macedonia
as well as the region, in addition to the common phenomena contained in
this phenomenon, also presents relevant features, closely related to social,
cultural, traditional characteristics, etc. The focus of the Etiology of suicides
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in Kosovo and Macedonia should be placed on the following factors:
Medical causes (mental health); Economic reasons; Social causes; Addiction
to alcohol, drugs and medications.

Medical causes (mental health)

As mentioned above, mental health is one of the major factors
pushing an individual to commit suicide. Mental and emotional disorders
are part of everyday reality, yet this sphere of disease remains less known
and accepted and as more stigmatized by society. This is also an important
factor of their negligence of treatment that inevitably leads to suicide.

Economic causes for suicide are: unemployment, losses in the
pyramid system and immigration; Social causes for suicide are: identity
crisis (especially affected young age), family conflicts, stress, interpersonal
conflicts, chemical dependence (alcohol, drugs, medications).

It can be observed that in Kosovo, the number of drug users compared
to the prevailing economic conditions and the population is very large and
in the meantime the use of alcohol remains a significant problem. These
substances modify the perception of reality. Given the specifics of psychic
development in adolescence, alcohol poses a great risk in stabilizing the
psyche. The phenomenon of alcohol use is more common in adult males.
Regular use of alcohol and drugs leads to physical and mental addiction and
in depressive moments, this addiction leads the individual to suicide.

Suicides most often occur in diseases of depression, alcohol and drug
addiction, schizophrenia, personality disorder, epileptic and somatic patients
where the symptoms of chronic pain, etc. dominate the most. The risk of
committing suicide is high in the first 5 days after leaving the hospital, and
multiplies with admission to psychiatric institutions. (Loga, 2007)

Life events play a tremendous role in the appearance of suicide
behavior. In most cases stress can be identified directly before committing
suicide. “In some cultures it is very common. Thus e.g. “After the great
earthquake that struck the city of Koba, Japan in January 1991, there has
been an increase in suicides among the survivors of that city due to the
uncertain future.” (Imamura, 1995)

Social causes of suicide

The social factors of suicide include serious life events such as:
the death of a partner or a relative, job loss, slavery, economic difficulties,
international conflicts, etc. The famous French sociologist Emile Durkheim
was the first to try to explain the connections between suicide and social
factors in his work “Le suicide” published in 1897.
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“In his treatment of the phenomenon of suicide, he largely puts an
end to discussions about the morality of the act of suicide and thoughts at
the time that were largely influenced by theological teachings.” (Durkheim,
1960) He makes an inclusive analysis of the social conditions that cause this
act. According to him, the phenomenon of suicide can be explained only
by social factors when there is no integration of processes in society, the
number of suicides increases and for this anomie and selfishness is important.
“Anomie” is a phenomenon that arises when normative regulations cease
to operate in society, while “Egoism” marks the maximum isolation of the
individual from society. So Durkheim thought that both factors are closely
related to suicide. (Ibidem)

The suicide rate increases with age and gender. Suicide rates are
lower in married people compared to unmarried people than in unmarried or
divorced people. “Also, suicide among psychiatric patients is 10 times higher
than in the general population and is in the 9th position in the list of causes
of death.” (Hillard, JR, 1983) Types of suicides according to Durkheim are
divided into several groups, types or varieties of suicides, where he mentions
suicides: selfish, altruistic and anomic (Durkheim, 1960). On the other hand,
W.F. Kessler and B.P. Weston classify suiciders into: humanist; egoistic and
narrow- souled (Kessler, 1953).

EPIDEMIOLOGY OF SUICIDE IN KOSOVO AND ITS
CITIES AND COMPARISON WITH THE SITUATION OF
THIS PHENOMENON IN THE REPUBLIC OF NORTH
MACEDONIA

In Kosovo before the war of 1999 there were few cases of suicide, while
after the war the number of cases increased. “The number of suicides in
Kosovo, compared to other countries, as mentioned above, is not so great,
but the fact that their trend in recent years shows an increase and how young
people often appear as victims, is striking.” (Halili, 2005)

Kosovo Police statistics show that the highest number of suicides is among
people aged 27 to 45, while the lowest is among adolescents but with a
tendency to increase suicides among young people.The following table will
reflect the number of suicides that occurred in the period from 01.01.1999-
30.07.2008 in the surrounding cities, which are divided according to the
competencies of the Kosovo Regional Police according to the data of the
Regional Police Station of Kosovo in Prizren:

The details are in the following table:
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Figure 1. Number of suicides in Kosovo cities during 1999-2008
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Source: Correspondence - Request addressed to the Kosovo Police for providing
official figures of suicides in Kosovo during the Covid-19 pandemic

On 22.06.2021, the Regional Police in Prizren - Information Office,
after a written request submitted to the head office for providing official
figures of suicides in Kosovo during the Pandemic period with Covid-19,
provided these official data by Kosovo Police presented in Figures 1 and 2.

Figure 2. Number of suicides in the Republic of Kosovo: 2018-2020
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Source:Correspondence - Request addressed to the Kosovo Police for providing
official figures of suicides in Kosovo during the Covid-19 pandemic

Within 11 months of 2018 in Kosovo there are twenty-two people
(22) who have committed suicide. According to the Kosovo Police data, in
the period January- October 2019 - 33 people committed suicide.

Whereas, 136 cases have been identified as attempted suicides.

Referring to the data in the Kosovo Police, for the number of cases of
suicide for the period 01/01/2018 - 31/10/2019 there are: 33 cases of suicide
and 136 cases of attempted suicides.

Finally, as shown in the figure above, we notice a slight increase for
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2020 during the Covid-19 pandemic time compared to previous years, but the
curve is not as high as it probably was thought during the time of pandemic
with Covid-19. By 2021 so far 13 suicide cases have been reported.

Sociologist FerdiKamberi says that the COVID-19 pandemic and
social isolation have revealed depressive symptoms, loss of a sense of
belonging to Kosovar society and many factors that push people towards
suicide.

According to the police, as shown in Figure 1, the capital of Kosovo
leads with the largest number of suicides. But, it is also understandable
because the number of inhabitants is much larger compared to other centers.
It can be seen e.g. in the city of Prizren where in the years 1999/2008 285
people committed suicide, this means that only in Prizren have committed
28 suicides per year which means 2.3 people within a month commit suicide
in the city of Prizren which counts around 270 000 inhabitants.

According to the State Statistical Office data, there were 438 violent
deaths in the Republic of North Macedonia, which is a decrease by 3.5%,
compared to the previous year. Violent deaths account for 1.7% of the total
number of deaths.

The structure of violent deaths by gender in 2020, as in previous
years, shows higher male participation with 72.8%. In total number of violent
deaths, the “accidents” have the highest participation with 70.5%, followed
by ,,suicides” with 24.0% and ,,homicides’ with 5.5%. (Violent deaths in
the Republic of North Macedonia in 2020, State Statistical Office, Republic
of North Macedonia, Mitkovska, D., 2021, Year LIX/ No: 2.1.21.23, p. 1)

Table 1: Violent deaths in the Republic of North Macedonia, 1995-2020

Violent deaths in the country Structure %

Years

Total | Accidents | Suicide | Homicide Total Accidents | Suicide | Homicide
1995 538 380 130 28 | 100.0 70.6 24.2 5.2
1996 590 402 143 45 | 100.0 68.1 24.2 7.6
1997 636 438 155 43 | 100.0 68.9 24.4 6.8
1998 693 497 151 45 |1 100.0 71.7 21.8 6.5
1999 761 542 169 50 | 100.0 71.2 22.2 6.6
2000 720 512 148 60 | 100.0 71.1 20.6 8.3
2001 737 455 151 131 | 100.0 61.7 20.5 17.8
2002 743 525 149 69 | 100.0 70.7 20.1 9.3
2003 630 428 136 66 | 100.0 67.9 21.6 10.5
2004 708 473 179 56 | 100.0 66.8 25.3 7.9
2005 587 392 143 52 | 100.0 66.8 24.4 8.9
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2006 653 435 165 53 | 100.0 66.6 25.3 8.1
2007 743 536 159 48 | 100.0 72.1 214 6.5
2008 598 397 161 40 | 100.0 66.4 26.9 6.7
2009 613 417 167 29 | 100.0 68.0 27.2 4.7
2010 588 422 122 44 | 100.0 71.8 20.7 7.5
2011 527 370 128 29 | 100.0 70.2 24.3 5.5
2012 584 378 172 34 | 100.0 64.7 29.5 5.8
2013 552 364 170 18 | 100.0 65.9 30.8 33
2014 493 311 147 35 | 100.0 63.1 29.8 7.1
2015 513 361 114 38 | 100.0 70.4 22.2 7.4
2016 497 354 125 18 | 100.0 71.2 25.2 3.6
2017 421 278 111 32 | 100.0 66.0 26.4 7.6
2018 477 336 116 25 | 100.0 70.4 24.3 53
2019 454 324 106 24 | 100.0 71.4 23.3 5.3
2020 438 309 105 24 | 100.0 70.5 24.0 5.5

T.1: Violent deaths in the Republic of North Macedonia in 2020, State
Statistical Office, Republic of North Macedonia, Mitkovska, D., 2021, Year
LIX/ No: 2.1.21.23, p.2, T-02.https://www.stat.gov.mk/pdf/2021/2.1.21.23 _

mk.pdf

Based on the data presented in Table No. 1, the number of suicides in
the Republic of North Macedonia during the period 1995-2020 varies over
100, not reaching the number 200 for this entire period of twenty-five years.
Interestingly, what was assumed before the research was that the Covid-19
pandemic would have increased the number of suicides in the Republic of
North Macedonia, compared to the period before the pandemic, but the
numbers do not show this fact. Although the number of over 100 suicides for
each year of research presented in table no.1 represents a high and worrying
number for our society, in addition to the number of other cases of violent
deaths such as accidents and murders!

Table 2: Violent deaths by external causes of death, sex and age in 2020
(Total 105 suicides)

Code of causes Gender Total 0-4 5-14 15-24 [ 25-34 | 35-44 | 45-54 | 55-64

of deaths"” 65+ and
unknown

VIOLENT Male 319 2 5 25 30 34 39 72 112

DEATH

V01-YS9 Female 119 1 2 8 5 8 10 17 68

ACCIDENTS Male 217 2 5 19 22 22 26 42 79

V01-X59;

Y10-Y89 Female o2 1 T 5 7 5 T 13 56
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SUICIDES Male 82 - - 4 6 7 10 27 28
Female 23 - - 3 I 2 3 3 1T
Poisoning by Male 5 - - - - - - T 7
solid and liquid
substances, Female 2 = Z I z - = - I
X60-X65;
X68-X69
Poisoning Male - - - - - - - N z
by gases
and vapours Female - - - - - - - - -
X66-X67
Hanging, Male 59 - - 4 4 5 7 21 18
strangulation
and suffocation Female 14 - - 1 - 2 2 1 8
X70
Drowning and Male 4 - - - 2 - 1 - T
submersion
X71 Female 2 - - I - - B - T
Firearm Male 6 - - - - 1 1 2 2
discharge
X72-X74 Female 1 - - - - - B B T
Explosive Male - - - - - - N z z
material X75
Female - - - - - - - - N
Smoke, fire, Male - - - B - - N Z C
flames, steam,
hot vapours Female - - - - - - - . -
and hot objects
X76-X77
With sharp Male - - - - - - B C N
object and blunt
object X78-X79 | Female - - - - - - - - -
Jumping from a Male I - - - - - T N z
high place X80
18h place Female 1 - - - - - B 1 Z
Jumping or Male - - - - N - - Z z
lying before
moving object Female - N - - - - - - -
X81
Crashing of Male - - - - B - - Z z
motor vehicle
X82 Female - - - - - - - N z
Specified and Male 7 - - - - 1 - 3 3
unspecified
means Female 3 - - - I - I 1 -
X83-X84
MURDERS Male 20 - - 2 2 5 3 3 5
Female 4 - I - - I - T T

1) International Statistical Classification of Diseases and Related Health
Problems 10" Revision
T.2: Violent deaths in the Republic of North Macedonia in 2020,
State Statistical Office, Republic of North Macedonia, Mitkovska, D.,
2021, Year LIX/ No: 2.1.21.23, p. 4, T-02.https://www.stat.gov.mk/
pdf/2021/2.1.21.23_mk.pdf

Although for 2020, in table no.2 from the data published by the
Statistical Office the number of suicides is a total of 105 and compared to other
violent deaths such as homicides or accidents is much lower, nevertheless
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this number is worrying and up. This is due to the fact that considering the
dynamics of suicides in North Macedonia from 1995 to 2020 we do not have
a tendency to reduce the number of this phenomenon! If the gender structure
of suicides in 2020 is analysed, 82 are male and 23 are female. The largest
number belongs to the age of 55 and above, while the most common way of
performing the act is hanging, strangulation and suffocation X70.

Conclusion

When analyzing the phenomenon of suicide, great importance should
be paid to finding the risk factors, causes, circumstances and main features
of suicide in general, and especially for the studied countries such as Kosovo
and Macedonia. However, the reason why an individual commits suicide is
often difficult to determine. The most common major motivations in other
countries as well as in Kosovo and Macedonia are: despair, loss of hope,
illness, unemployment, loss of a relationship, death of a loved one, guilt and
psychotic disappointments.

Compared to other countries, some of the main causes and
circumstances of suicides in Kosovo and Macedonia can be mentioned:
Numerous socio-economic problems, especially in rural areas; Inability
to adapt to the process of changing social values that occurred especially
during the last two decades; The gradual extinction of the principles of
collectivity and solidarity, as well as the instruments that flowed from them;
The traumatic consequences of repression in both Kosovo and Macedonia
and the rapid and unforeseen family changes, etc.

Leaving aside the general phenomena of the suicide phenomenon, as
some of the main features that it presents in Kosovo, we can highlight the
following:

From the conducted research, it can be recommended that suicides
can be significantly reduced by early detection and effective treatment of the
causes that promote the occurrence of this phenomenon. The treatment of
this phenomenon consists of the following points: Identification of persons
with suicidal tendencies; Psychological and social assistance; Improving
economic conditions; Rehabilitation of persons who have attempted suicide.
It should be borne in mind that no suicide attempt should be ignored or
underestimated!

Creating good living and working environments can help increase
self-esteem in the individual and harmony within society in maintaining
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good social relationships, which enables the individual to better cope with
stressful situations and events. On the other hand, alleviating problems such
as unemployment, social exclusion and poverty have a significant impact on
reducing mental health problems.

Also of equal importance are the policies that should be followed
to improve the mental health of potential suicides, respectively persons
belonging to the above-mentioned risk categories for the promotion of
this phenomenon. In this regard, one way of preventing suicide is to treat
mental and/ or emotional disorders that have led to suicidal tendencies.
Although most people who have the potential to commit suicide do not turn
to specialized centers for help, they try to seek help as much as possible.
When asked about this, most state their intentions for suicide.

Mental health specialists need to respond quickly and act decisively
in a crisis situation. The therapist should be available at all times and others,
such as family members, doctors, friends and clerics should be put on alert.
Treating patients with suicidal tendencies requires a lot of skill, empathy,
patience and understanding. There is no therapy or medication that is valid in
all circumstances and cases. Therapists who deal with this issue need to have
a lot of experience and be able to sacrifice and cope with the intervention
into their personal lives.
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Abstract: Computer crime also called cyber crime, is any crime that involves
a computer and a network. Computer use nowadays has become a routine for
each of us, for example we pay electricity bills , reserve flight, order online
products using personal computers or smart phones. The computer today
is considered as one of the most perfect tools and offers the opportunity
to talk to a person in another country, to write a paper which on the same
day can be evaluated elsewhere in the world, etc. However, the computer
is often misused by certain people for different criminal purposes, such as:
computer programs, unauthorized access to the computer system, computer
fraud, computer sabotage, stealing of various information, etc. One of the
characteristics of cybercrime is that the perpetrators of this type of crime
can no longer be identified with the perpetrators of classic forms of crime
due to the different specifics that distinguish them in committing this type of
crime.

Keywords: cyber crimes, computer network attack, trafficking passwords,
social network fraud.

Introduction
Crime is a complex and quite heterogeneous phenomenon, both in
terms of its forms and the reasons for its occurrence. Criminal behaviours
are diverse such as social relations and goods which are attacked and

*South East European University, Faculty of Law Tetovo, Republic of North Macedonia
**South East European University, Faculty of Law Tetovo, Republic of North Macedonia
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endangered by those behaviours.!

There are numerous forms of crime, such as: drug trafficking, arms
trafficking, human trafficking, money laundering, corruption, organized
crime, economic crime, cybercrime, ecological crime, juvenile delinquency,
crimes against life and body, theft, criminal offenses against the state,
criminal offenses against humanity, etc.

Cybercrime undoubtedly represents a challenge in the time we live in.

The computer today is considered as one of the most perfect tools
and offers the opportunity to talk to a person in another country, to write
a paper which on the same day can be evaluated elsewhere in the world,
etc. However, the computer is often misused by certain people for different
criminal purposes, such as: computer programs, unauthorized access to the
computer system, computer fraud, computer sabotage, stealing of various
information, etc.

“There has been lot of writings about the impact of the computer on
crime in the last decade and in this regard scientific and professional debates
and gatherings have been organized in many countries around the world in
order to find methods and tools to prevent computer misuse for computer
purposes. German author Hans Goppingerpoints out that cybercrime stands
out separately in the commitment of certain crimes which he divides into
several actions. As first, he mentions the computer manipulations which are
manifested through input- output manipulations. Another action is the so-
called computer espionage which is carried out through certain programs
of various scientific, economic, financial and strategic fields, which bring to
perpetrators or pirates large financial profits.Another form is the so- called
computer sabotage by which illegal interference is made in various computer
systems and programs in order to disrupt, destroy or cause great material
damage to their owners.””

1 R Halili, Kriminologjia, Prishting, 2016, page 135

2Ibidem, page 213

Cybercrime is on the rise in many countries where computer applications have penetrated
but also in less developed countries because the latter lacks proper legal regulation regarding
the prevention of computer misuse for criminal purposes. Some countries, such as The USA,
England, Germany, Japan, Canada, etc. have largely managed to issue concrete and special
provisions regarding the prevention of computer misuse for criminal purposes.

Computer technology today is considered the most perfect and most sophisticated tool in terms
of storing, classifying and transferring data. With the application of computer technology,
numerous limitations of data collection have been eliminated because now it is possible for this
data to be transmitted quickly, stored for a later or combined and transferred according to the
need and purpose of their use at any time. In the criminological literature it is widely believed
that cybercrime has to do only with criminal actions against wealth and against the economy.
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Theoretical- Positive Treatments on Computer Crime

By computer system is meant any device or group of devices
interconnected with each other, from which, one or more of them performs
automatic processing of data according to a certain program. Computer
system shall refer to any type of device or group of inter-related devices out
of which one or several perform automatic procession of data, in line with a
certain program. (Article 122, paragraph26 of CCRNM).

Cybercrime is a very new phenomenon. The notion of cybercrime as
well as the phenomenon itself was introduced in the USA, when in 1973, Von
zurMiihlen, first wrote the extensive scientific work on cybercrime using the
broad definition of this phenomenon, which according to him, includes all
behaviours in which the computer is a tool and purpose of criminal activity.
This author picks out some forms of cybercrime: manipulation, program
manipulation, (Input/Output-manipulation), espionage, sabotage, theft
during a certain period, etc.?

Cybercrime differs from other types of crime due to the specifics
it has, in the manner of perpetration and in the category of perpetrators of
criminal offenses.

From the content of definition and notion of cybercrime, it can be
concluded that there are different forms of its presentation as well as great
possibilities of new forms of presentation of this phenomenon. One of the
characteristics of cybercrime is that the perpetrators of this type of crime
can no longer be identified with the perpetrators of classic forms of crime
due to the different specifics that distinguish them in committing this type of
crime.*Persons who commit criminal offenses of cybercrime mustpossess the
appropriate fund of knowledge and skills in the field of computer technology
and forensic informatics.

Today many authors write about the person dealing with the cybercrime
is and what it looks like. Regarding this, the author D.Parker emphasizes that
the perpetrators of this criminal offense are young people, aged 25- 29, while
the author A. Bequaiemphasizes that the perpetrators of this criminal offense
are young people, aged 15- 45.In the case of the computer profile of the author
Parker, there is a decrease in the lower age limit from 15 to 18 years, which
today can be talked about a lower limit between 10 and 12 years.’

3 Vesel Latifi, Kriminalistika, Prishtina, 2011, page 459
4 Ibidem
3V.Vula, Kriminaliteti kompjuterik, Prishtina, 2010, page 118
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Given the high risk of cybercrime, as well as the abuses that occur,
this issue necessarily requires to be regulated by legal provisions.

The German Penal Code, in Article 202, regulates the punishment
for one who brings to himself or someone else secured data, which are not
intended for them and are specially protected from unauthorized interference.
In England, in 1990 a special law on computer misuse was issued in which
much incrimination is provided. Thus, it is foreseen that a person who without
authorization influences the computer to perform a certain function in order
to enter a program or computer data, while according to the new law of Great
Britain, in the future, “hackers” will be considered terrorists. The so-called
“hackers”, who threaten people’s daily lives by blocking computers, various
computer networks and state websites, according to the newest “Terrorism
act” law passed by the British Parliament in 2005, will be considered virtual
terrorists. With the new legal act all hacker groups operating in the UK
are covered, but such activity will also be sanctioned in the case of similar
foreign organizations, which operate against British websites.

The Criminal Code of Kosovo, in Article 327 has provided for
the criminal offense, entry into the computer system, an offense which is
punishable, for all those who in an unauthorized manner in order to bring
illegal property benefits to themselves or another person or cause harm to
another person alters, publishes, deletes, destroys or exterminates computer
data, computer programs or in any other way enters the computer system.

The Criminal Code of Macedonia in Article 149 provides a criminal
offense for misuse of data and will be sentenced a person who shall brake
in a computer information system of personal data, with the intention to
use them for personal or benefit for another, or to cause damage to another
(paragraph 2). In Article 149 a, the criminal offense of obstructing access to
the public information system is envisaged, and shall be fined or sentenced
whosoever without authorization prevents or limit another’s access to
a public information system. In Article 193-b, whosoever by computer-
communication means, by scheduling a meeting or in any other manner
entices a child who has not turned 14 to sexual assault or other sexual act or to
production of children pornography, and by such intention directly meets the
juvenile a criminal offense is provided. In Article 251 of CCNM whosoever,
without authorization, deletes, changes, damages, covers or in other way
makes unusable a computer data or program or device for maintenance of
the information system, or will make impossible or more difficult the use
of a computer system, data or program or the computer communication,
shall be fined or sentenced (paragraph 1). Whosoever, without authorization,
enters in somebody else’s computer or system with intention to use his data
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or programs for the purpose of obtaining illegal material or other gain for
himself or for other or with intention to cause material or other damage or
transfer the computer data that are not intended for him and which obtained
without authorization shall be sentenced (paragraph 2). In Article 251-a, of
CCNM whosoever creates or takes over from another a computer virus with
the intention to put it in somebody else’s computer or computer network,
shall be fined or sentenced (paragraph 1), whosoever by using computer
virus causes damage to another’s computer, system, data or program, shall be
sentenced (paragraph 2). In Article 251-b, the criminal offense of computer
fraud is provided and whosoever, with intention to obtain an unlawful property
benefit, by inputting in a computer untrue data, not inputting true data, by
altering, deleting or covering computer data, forging electronic signature or
in any other way cause untrue result of the electronic processing and transfer
of the data, shall be fined or sentenced will be punished (paragraph 1)

Legal protection from unauthorized interference with the computer
system could not be provided by traditional criminal law norms. Members
of Council of Europe being aware of the risk that computer networks and
electronic information may be misused and exploited to commit criminal
offenses, with the aim of establishing a common punitive policy to protect
society from cybercrime in November of 2001, in Budapest have approved
the European Convention on Cybercrime. With this convention it is stipulated
that member states must incorporate in criminal law criminal offenses such
as:

- criminal offenses against integrity and access to data and

computer systems such as: unauthorized access, unauthorized

interference, data obstruction, system obstruction, system misuse;

- computer-related offenses such as: computer-related

counterfeiting, computer-related fraud;

- criminal offenses related to the content such as: criminal

offenses related to child pornography;

- criminal offenses related to copyright, etc.

Articles 14 to 22 of the Convention list a series of provisions
that are necessary to determine the competencies and procedures for the
purpose of an investigation or criminal proceeding. The rules of procedure
must be in line with the national norms for the protection of human rights
and fundamental freedoms set out in the 1950 ECHR.

Cybercrime, due to its specific character, high social risk and high
growth rate, is becoming a real social problem, not only on a national scale,
but also on an international scale. With increasing awareness of information
as a commodity, the security of which becomes of a primary importance
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for the functioning of a wide range of organizations, but also of society in
general, the demand for a comprehensive protection of computer systems is
presented as a need and the duty of those who use these information systems.
In order to protect computer and information systems from the growing
number of different forms of cybercrime, to achieve the desired degree of
confidence in their work and the results of that work, it is necessary to guide
a strategy security, which will effectively respond to attempts at misuse.
According to the author Dragicevic , the protection and security strategy of
computer systems and information systems, must fulfil five basic functions,
such as:

- measures should deter persons from attempting not to commit

such unauthorized acts;

- since this goal is often unattainable, then security measures

should first and foremost prevent the successful commission of

cybercrime;

- since this prevention can not always be achieved, the security

strategy must detect those abuses in order to prevent the commission

of the offense in its entirety, prevent the realization of the attempt,
the possibility of repair and return to the previous state;

- the security strategy should minimize the damage caused

by computer misuse, which has not been possible to return to the

previous state;

- security measures must meet certain legal requirements.

With the prevention of crime, many state bodies, societies and
institutions are involved, as special preventive forces, while as the main
bearers of prevention are; families, schools, specialized institutions,
international organizations, etc.

For more organized social actions against crime it is necessary to
know their etiological, phenomenological, etc. characteristics. So, for the
most successful prevention and fight against crime, one should look at the
most prevalent forms of crime and their causes.

Article 5 of the draft law on prevention and combating cybercrime
in Kosovo stipulates that the IT field must be prevented and secured.
In paragraph 1 of this Article it is stated: In order to ensure security for
computer systems and protection of personal information, public authorities
and institutions with competencies in this field, service providers, non-
governmental organizations and representatives of civil society conduct
activities and programs for prevention of the cybercrime.

Public authorities and institutions with competencies in this field
in cooperation with service providers, non-governmental organizations
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and other representatives of civil society shall develop policies, practices,
measures, procedures and minimum standards for security of computer
systems. (Article 5, paragraph 2)

Whereas inarticles 9,10, 11,12, 13, 14, 15, 16, of this law it is foreseen
that; illegal access to the computer system, improper interception of non-
public transmissions of computer data; unauthorized transfer; obstruction of
the functioning of the computer system; unauthorized production, possession
and attempt; entering information, changing and deleting computer data
without right; causing loss of property; child pornography through computer
systems is a criminal offense.

In order to prevent and fight cybercrime, these proposals should be
considered:

- permanent education and raising awareness of the

consequences and dangers of any form of computer misuse;

- raising awareness for the fair and honest use of IT resources;

- preventive action through all types of print and electronic

media;

- changing or adapting school curricula starting from primary

school onwards, introducing the subject of computer education;

- acquaintance of pupils, students and others with the ways

and means of computer misuse as well as with the measures for the

prevention and fight against this phenomenon.

Cyber crime in Republic of North Macedonia (2017-2018)

In the following we will present some data on the accused and
convicted persons in the Republic of Macedonia for the period 2017 and
2018, for criminal offenses of computer forgery and computer fraud (data
obtained from the Statistical Office of the Republic of Macedonia, for the
above years).

In 2017, for acts committed against the computer system; computer
fraud and damage and unauthorized access to the computer system one person
was convicted, while for damage and unauthorized access to the computer
system were convicted 17 people. The perpetrator convicted of the criminal
offense of computer fraud is a male person, while for the commission of the
criminal offense unauthorized entry into the computer system by 17 persons,
15 convicted persons are male and 2 convicted females.®

®Craructnuku nperien-2.4.18.07898, Crormje, June, 2018
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Based on the above data, we think that these numbers are even greater
than are presented in the evidence, as if these criminal offenses would not
remain in the “dark number of crime”. The dark number of criminality means
that a number of criminal offenses remain undetected by the prosecuting
authorities, or a number of criminal offenses remain undetected.

Conclusions

Cybercrime today as a dangerous phenomenon in all its forms is
present in all countries, be they developed or transition countries, but of
course it is more present in developed countries so much so that in some of
these countries this phenomenon is also called as a rapidly evolving industry.

Although today many authors and specialists in the field of
computers have developed ideas, ways, and strategies for the protection of
computer systems, still these commitments are considered insufficient for
the protection of information systems.

Since the protection of information systems is no longer just a local
or national problem but an international problem, the successful fight against
cybercrime should be seen as such and international cooperation between
states should be at the highest level, by taking adequate joint preventive
action by States.

Legal-criminal protection also plays an important role in preventing
cybercrime in response to those who misuse the computer system.
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I-p Jlazap Josesecku*
M-p Brnagumup baniuegcku**

TPYJOBU PABOTHHU CIIOPOBU- ITPOHECHO/MATEPUJAJIHU
HNPEAU3BULIA U ITOTPEBA Ol PE®OOPMU

UDK 331.109.6(497.7)

Original research paper
Aidicmpaxini: Cygckaitia CHlIQIUCTIUKA 60 0QHOC HA OPOjoill HA TpegMmeitiu
OQHOCHO Clioposu 09 paboilien O0QHOC [peg HAQIeNCHUIle CYQosU B0
PCM, nemunosno tiokadxcysa geka totipeOHU ce Hementnu pegopmu Ha
{pyQoeoilio fipoyecHo 3akoHogasciiiso. Tloimpedaitia 09 iementu peghopmu
80 THPYQOBOTHO UPOYECHO 3AKOHOQABCITIBO [0 Hanaia Opojoili Ha cygcKuilie
Apegmetiiu 09 0onaCTia Ha paboiliHUIlie 0QHOCU OQHOCHO PAOOTHHU CHOPO8U
iipeg cygQosuilie, KaKo U HUBHOIHO HOCIHOjaHo 3io1emysarbe 09 0QUHA B0
ioguna. Taxeailia sucoxa bpojka, 6o ionem gel, [0 HAMATY8A KEAIUTHEIIOT
80 60Qemellio Ha CyQcKuilie HOCIaiKu U Upasopazgasarseilio 0gHOCHO
KSANUIHeITIO Ha CYQCKUiTie 0QIyKU 09 001actiia Ha paboilinuilie ciioposu. Bo
Apegeug Mopa 9a ce UMa u 8pemMeHCKolio paerbe Ha paboiliHuilie Clioposu,
Koe ilipaerbe 60 [onem Qe UPUQOHECY8a 30 HEMONCHOCIA 09 euKacHa u
eexiiusna 3auimiuitia Ha dpasailia 09 paboitien ognoc.  Pedopmuparse
Ha PYQOBOTHO TPOYECHO 3AKOHOQABCITIBO MONCE Qd Ce 0QBUBA B0 CleQHUITe
nacoku: Co3gasarse Ha TloceOHU CYQOBU 3a paOOTHHU COPOSIU, 3AjAKHY8AIbE
Ha Kadayuilieliowi Ha HocilioeyKulie oggeleHuja 3a paboiliHu Cloposu,
Apomosuparbe Ha MUpPHOTO pewasarbe Ha pabolliHuilie Clioposu, KAKO U
iipegeuqgysarbe Ha 3aKOHCKU APEGeHIIUGHI MEPKU 3d CUpeyy8arbe Ha UQHU
paboitinu clioposu.

Knyunu 360posu: paboitien ogroc, ciiop, cy9, ioctiiaiika, pepopma, ipagHa
squiituina

* Boupegen tipogpecop na Ilpsnuoiti ¢axynitieini Jyctiunujan Ilpsu — YKHUM, cxoiije;
L.jovevski@pf.ukim.edu.mk.
** Ageokaiti og Ckotije, ageokaiiicka kanyenapuja baniuegcku
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LIIPUCTAII KOH TPYJIOBUTE CI1IOPHU OJHOCH
AKCHOJIOTHja M €TUMOJIOTHja HA MPAlIakeTo

Kon¢nukror mpectaByBa cyaup Ha HHTEPECH, BPEAHOCTH, aKTH,
nejcTBuja U mponenypu (mocranku)'. Toa e HecoracyBame Kaje eIHa
ujeja ce CupoTucTaByBa Ha npyra’. Cemak, MOXKE J1a ©Ma HECOINIAaCyBambe
6e3 KoH(MUKT. KonekTMBHHTE W WHIWBUAYAIHUTE TPYAOBH OIHOCH TH
KapakTepu3upa KOMOWHAIMja Ha copaboTKa W KOH(IUKTH/KOJICKTUBHU U
WH/IMBY/TyaJTHH CTIOPOBH’. PaOOTHUTE CITOPOBH Ce A€ O HOPMAITHUOT Pa3Boj
Ha COBPEMEHHUTE TPYIAOBU OAHOCH M HE Tpeba Jac € TiiefaaT HU3 paMKara
Ha TIOTOJIOIIKO MOBEACHUE!, TYKYy Ha 3[PaBUTE COIMjaTHU OIHOCH IOMEry
COIIMjaJIHUTE TAapTHEPU, HO U TOMery pabOTHHUIUTE W PadOTOAABAUMTE
onyenHo. CIiopoBUTE ce e OJ] KUBOTOT Ha JIyF'€TO BOOMIITO, OJHOCHO
Hen30eKHa KapaTepUCTHKa Ha YOBEKOBOTO ommTecTBO’. O cBOja cTpaHa,
KOJICKTUBHUTE PaOOTHU CIIOPOBH CE€ TOCIIEIUIA HA 00J€KTUBHO PA3IMIHHUTE
CTaBOBH U [TOJI0K0a Ha COIMjAJTHUTE ITAPTHEPH (CHHAUKATHTE U 3py>KEeHHjaTa
Ha paboTomaBauu), W APYTUTE€ aKTEPU HA HWHAYCTPUCKUTE OIHOCH, M
JETUTUMHOCTA Ha HUBHHUTE EKOHOMCKH, COIMjaJIHH, MpOo(dhecHOoHaIHH,
¢unacucku u apyru uarepecu’. CriopoBuTe o1 paboTeH OJHOC CE CIIOPOBH
KOW C€ OJHECyBaaT Ha Ipamiama MOBP3aHW IpaBaTa U OOBPCKHUTE OI
paboTeH omHOC (MHAMBHIyallHH), CO TIOCTAalKara Ha CKIydyBambe Ha
KOJICKTUBHUTE JOTOBOPH, OHOCHO T.H. KOJIGKTUBHU MHTEPECHH CIIOPOBHU U
CIIOPOBU KOM HACTaHyBaaT BO MPUMEHATa Ha OAPENOHTE O KOJICKTUBHUTE
JIOTOBPH, T.H. NPAaBHH KOJEKTUBHU CIOpOBH’. Pa0OTHHTE KOENKTUBHU H
WH/IMBUYAJTHU CIIOPOBH M HUBHOTO PEIIABabe CE MPABHO YPEICHH U CE JeIT
O]l MaTEPHjATHOTO | MPOIIECHOTO MPaBO BO 3eMjara.

'G. Celine, “Definition et typologies des conflits au travail”, Boulo-recherche et publication
de documents, 2009, 1.

2 Ibidem.

3B. Jlybapma, Pagno ipaso, Pacipasa o QOCWOjancilieo HA pagy u COYUjaIHOM
gujanoiy, IlpaBam ¢akynrer VYamBep3utera y beorpamy, Beorpam, 2013, crtp. 925;
B.Lubarda, Resavanjekolektivnihradnihsporova, PravnifakultetUnivrziteta u Beogradu-
Centarzapublikacije, Beograd, 1999, str. 19.

4B. Mpjauxkos, Tpygoso iipaso, 6-uzn. Cudu, Coduja, 2008, ctp. 818.

SA.de Roo, R. Jagatenberg, SettleingLabour disputes in Europe, Kluwer Law and taxation
Publichers, Deventer-Boston, 1984, ctp. 19.

¢ b. Jly6apna, om.uut., ctp. 924; b. llyunepuk, Koreximiusro pagno ipaso, [IpaBHA KUBOT,
op. 1-2/1992, ctp. 236.

" B. bpajuk, Pagro iipaso, 6-u3g., CaBpeMeHa aqMuHHCTpanuja, beorpan, 2001, ctp. 527.
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MarepujaTHONIpaBHUTE AaCIEKTH Ha pElIaBamkeTO Ha PaOOTHUT
CIIOPOBHU C€ YPEIEeHH CO 3aKOHOT 3a pabOTHUTE OHOCK®, 3aKOHOT 3a MUPHO
pemaBame Ha paOOTHHUTE CIIPOOBH’, KAKO M CO KOJIEKTUBHUTE JIOTOBOPU Ha
CHUTE HMBOA Ha CKIy4yBame. [IporiecHonpaBHUTE aclieKTH ce CyOIMMupanu
BO 3aKOHOT 3a TMapHUYHA IIOCTaNKa', W COIVIACHO TIpaBHATa TEOpHja,
paboTHUTE CITOPOBH CE JIEN OJ] OMIITHOT CHCTEM Ha TparaHCKU CIIOPOBH, HO
MMaaTt oJJpe/IeHN MOCEOHOCTH U KAPaKTEPUCTUKH KOH TH ITPABAT CIIOPOBH SUi
generis.

Kako mpuunHHM 32 TI0jaBa Ha Cynup Ha pabOTHOTO MECTO, OJHOCHO
paboTeH crop, MoXe 1a Ouaar norojaem Opoj Ha U3BOpH (,, iipeiepu ‘). MHOTY
9YeCTO cTaHyBa 300p 32 HEJOCTATOK HAa KOMYHHUKAIIM]a M HEMabe Ha 36 THIYKA
cpendu BO KOU Ce 1aBaaT HaCOKHU. IcTo Taka Kako JeJ1 O/ CO3/1aBabEeTO KITMMa
3a CyJMpH MPETCTaBYBa EAHOCTPAHOTO JTOHECYBAhE HA OUTYKH, HAjUYECTO OJT
CTpaHa Ha pabOTOAAaBavOT, O3 MPUTOA J1a CE MCIUTA PACTIONIOKEHHETO Ha
BpaboTeHHTEe, WM CUHAUKATOT. [IoKpaj Toa HEMOYMTYBAWmHETO HA IpaBara
U OOBpCKHTE 0] pabOTEH OHOC, HETIOYHUTYBAE Ha 3aKOHCKUTE OOBPCKH,
KaKo M HEMO3HABAKETO HA HOPMATHUBHATA paMKa MHOTY YeCTO C€ JEN O]
paboTHHUTE CTIOPOBH'".

II.LHAYMHU HA PEHTABAIBE HA PABOTHUTE CIIOPOBH

Bo oxgHOC Ha CHOpPHUTE OAHOCH, OMIITO,BO IIPOIIECHATa MaTepuja
CEUCKPHUCTAIN3UPAHU TPU cHUCTeMa (MEXaHHW3MM) Ha HHUBHO pEIlaBambE,
OZJHOCHO paspellyBame. [IpBHOT € CO HENOCPEAHO MPEeroBapamenoMery
CTpPaHUTE BO CHOPOT KaJe LITO HE OCTOM TPETa — HEyTpajiHa CTpaHa Mpu
peliaBambe Ha CIOPHUOT OHOC, BTOPUOT € BOHCYACKOTO (QJITEPHATUBHO)
pelaBambe Ha CIOPOBUTE CO MOCPEACTBO HA TpeTa — HEyTpajHa CTpaHa
KaKO OBJIACTEH MOCPENHUK (apOuTep, MeInjaTop, IOMUPYBAY UTH.) HITH THP.
MHPHO pelIaBamke Ha CIIOPOBUTE U TPETHOT HAYUH €, KIIACUYHOTO, CYJICKOTO
pellaBambe Ha CIIOPOT,0QHOCHO HAa CIIOPHUTE OJHOCH, BO IOCTAaIKa IMpes
HajexkeH cya. OTTyka, co omIe Ha Toa WITO pabOTHUTE CIIOPOBH C€ AEI
OZI TIpOLIECHATa MaTepHja Koja ce OHECYBa Ha Pa3pellyBambe HAa CIIOPHHUTE

8 CiyxebH BecHuk Ha PM. Op. 62/05 u moHaramy.
° Ciy:x0eH BecHuk Ha PM, Op. 87/07 u nmonaramy.
10 Cnyx6en Becuuk Ha PM 6p. 79/05 u monaramy.

" Cnopenu: Cucitiemu 3a paboitinu ciloposu. HACOKU 3a 10Qoopu pe3yuitiaiiu, MeryHapoaHa
opranmzanuja Ha Tpynot, bynnmmerra, 2015, crp. 17; Muponos B.1., Tpygosoe tipaso,
[Murep Ipec, Canxr IletepOypr, 2009, ctp. 732-737.
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OHOCH, BOOIIIITO, ITPU TOCTOCHE Ha CIIOp 071 001acTa Ha pabOTHUTE OJTHOCH,
MCTHUTE MOXKAT Jja OMIaT pa3pelieHu, Wik MPEeKy: HEMOCPETHO MPETOBAPAHE
0e3 IMoMOIIl Ha TPeTa CTpaHa, WK CO IOMOIII Ha TPETa - HeyTpaliHa CTpaHa,
Kako MOCPEIHMK WM TaK Ja Jo0ujar cyacka pa3penrHdia, co o[Iyka Ha
Ha/IJISKEH Cy/I BO MAPHUYHA MOCTAIKA.

[IpBUOT HauMH (MEXaHU3aM) Ha BOHCYJICKO peIllaBar-¢ Ha CIIOPOBUTE,
e 0e3 y4ecTBO Ha TpeTa, HeyTpaJlHa CTpaHa, BO CIIOPHHUOT OHOC (apOuTep,
MOMUpYBa4, MEIUjaTop WM CyIWja) U MOXE Ja Ce T0jaBu BO OOJHK Ha:
WHTEPAaKIIMja U BO OOJIMK HA JUPEKTHO MPEroBapame CO JIpyrara CTpaHa,a u
BO J[BaTa ClIy4aja OTKAKO CIIOPOT BeKe HACTaHAIL.

Bropuor HaunH (MexaHnu3aM)Ha BOHCYACKO pelllaBale Ha CIIOPOBUTE, €
CO Y4eCTBO Ha TpeTa, HeyTpaJiHa CTpaHa, IpU OOH]I 32 MUPHO, BOHCYJICKO,
pelIaBame Ha CIIOPHUOT OHOC (TIOMUpPYBad, apoOUTep, MEIUjaTop).

[Tpu penraBame Ha CIIOPHUTE OAHOCH HA OBOj HAYHH, alITEPHATUBHO,
MHUPHO, OTHOCHO BOHCY/ICKH,BO T€OpHjaTa C€ M3IBOCHU CICTHUTE OCHOBHU
Y Haj3HA4YajHU aJTEPHATUBHYU HAYMHU 32 PEIIaBame HA CIIOPOBU KOW MMaar
noceOHN BPEAHOCTH M aIUTMKATHBHU KOHLIENTH KAaKO IITO Ce: IOMUPYBAbE,
apOuTpaka, paHa CTpy4YHa IIPOLIEHKA, paHa HEYTPpaJTHa POIICHKA HA CITy4ajoT,
CTpy4YHa OJUTyKa, MeIujalyja — MoCcpenyBame, eKCIepT 3a W3Haorame Ha
baxTH, Menujanmja — apOUTpaka, MUHU CyACHE — MHUHU TTapHUIIA, HEJena
Ha [MOpaMHyBamke, CBATyallyja Ha CIIy4a]j, HapojeH npaBoopanuten. O oBue
METOJIM CaMO HEKOJIKY C€ MTPUMEHYBAaT COITACHO MaKEeJOHCKOTO MMO3UTHBHO
3aKOHOJIAaBCTBO, O]l KOM TIOMHUPYBamke M apOMTpaka COIacHO 3aKOHOT 3a
MHUPHO pelllaBambe Ha paOOTHUTE CIIOPOBU M ME/IMjalfja, COTJIACHO 3aKOHOT
3a MeAujanmja ‘.,

TpeTnoT, HajyecT, KIAaCHYeH WM CYyACKH HauyuH (MeXaHH3aM)
Ha pelaBambe Ha CIOPHHUTE OJHOCH € BO IOCTANKa Mpea HaIJIeKeH CYII,
COIVIaCHO OJpea0uTe 011 3aKOHOT 3a MapHUYHA [TOCTAIKa.

[IpBuTe 1Ba HaUMHA (MEXaHU3MH) 32 PEIIaBabE HAa CIIOPHUTE OJJHOCH
Ce HApeueHH W AITCPHATHBHHU TPABHU MEXaHHM3MH, a JIOJeKa TPETHOT
(cyACKHOT) € HapedeH CTaHIApICH MPaBeH MEXaHW3aM 3a pellaBame Ha
CTIOPHUTE TPYIOBH OTHOCH.

1. MupHo pemiaBame Ha padOTHUTE CIIOPOBH

MupHoTOpemaBare Ha pPaOOTHHUTE CIIOPOBUE TPYAOBOIPABCH
unean. Ox Apyra cTpaHa, peniaBambeTo Ha paOOTHUTE CIIOPOBH HA MHUPEH

12 Ciryx0eH BecHuk Ha PM, 0p. 188/13.
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HAYWH € Mpaiiame Ha n300p. M300poT npexky MUpEeH HaYHH Ja Ce peliaBa Koj
OuJIo0 crop, na u pabOTHHUOT CIIOP BO TOJEMa Mepa 3aBUCH O] CBETOITIEOT
Ha CTPaHHUTE BO CIOPOT, CHCTEMOT Ha BPEJHOCTH KOM TO HETyBaaT M
METOJIUTE U MPACTAIOT KOU ce KoprcTar. BeymHocT cranyBa 300p 3a HaunH
Ha pa3MHCIyBambe M JeNyBamke, KOU MaK UIad0KO W3BHpAaT O AyXOBHATa
MaTpuIla Ha MHAUBHIyaTa Koja € akTep BO mpoiiecoT. Hajuecto paboTHuInTe
¥ paboTomaBayMTe JOHECYBAaT pa3IMYHH BPEIHOCTH WU CTAaBOBH BO
paMKuTe Ha MeryceOHUTE MHTEPAKIMU. Toa BO MHOTY HEIITA 3aBUCH U O]
OHOCOT HAa CWJIUTE M MOKTa, MPAaBHOTO OIKPYXKYBarmbe, MOIUTHUKATE U
€KOHOMCKHUTE YCIIOBH'?, HO M KYJITYPOJIOIIKOTO H IIOMIHUPOKOTO OMIITECTBEHO
OIIKpPYXKYyBame'.,

Cenak, Toa ITO MOXKE J1a C€ CIOJIETyBa 3a€AHUYKO, € 100paTa BOJba
32 MUPHO pelaBame Ha MeryceOHuTe cnopoBu. Cekako, CTpaHHTE BO CIIOPOT
MOXe Ja n30epat ¥ TOMHAKOB PUCTAIl, OAHOCHO PeKy apupMaTHBHH aKIIUU
Jla TW pelaBaar CIOpHHUTE Ipaliama, ITO Ha KPajoT MOXKeE J1a Ce MpeTovar
BO JIBE TTOCTAIIKH, & TOA € CYJICKa (3aIITUTa Ha TpaBaTa) WK MTPajK.
[Tocrojar moBeke BUJOBH HA MUPHO pelIaBamke HAa paboTHUTE criopoBu. [len
O/l HUB C€ CpeKaBaar BO MOCEOHNUTE HAITMOHAIHU 3aKOHOIABCTBA, HO PEUHCH
HUKoraill de lege lata He TH cpekaBaMe CUTE BUI0BU Ha MUPHO PELIaBambe Ha
paboOTHUTE CITIOPOBH BO €ICH 3aKOHUK.

BoHCyICKOTO — MUPHO pellaBame Ha pabOTHHUTE CIIOPOBH 0COOEHO
ce pa3BuBa Bo TeKkoT Ha 20-0T Bek. Bo 0BOj mepuon Ha mpaBHaTa clieHa ce
M3/IBOjyBaaT MOBEKE METOIH MJTH HAYMHU HA MUPHO PelIaBambe Ha paOOTHHUTE
CTIIOpPOBU KOW 32 OCHOBHA, HO M KpajHa IIeJ MMaaT pabOTHHOT CHOp Ja ce
3aBpIy 6e3 KOH(IHUKT'.

Kako meromm Ha MHPHO pemaBamke Ha pabOTHUTE CHOPOBU
Ce W3IBOjyBaaT: yCOIIACyBame, IOCPEIyBamke, MHUpPEHE, apOuTpaka,
TIOPaMHYBAmbE U JaBHH CITY>KOH 32 IOCPEIyBakbe U MUPEHE'S.

1.1. YcornacyBame

YcornnacyBameTo TpeTcTaByBa HedopMmMalieH MHpPEH METO Ha
pemaBame Ha padoteH crnop. CranyBa 300p 3a MeryceOHO ycoriacyBambe
Ha CTaBOBHTE W HE(POPMAIHO HAIMUHYBAaWkHEC HA CIIOPHHUTE Ipaiama 0e3
YUeCTBO Ha TpeTa CTpaHa BO CIOPOT WJIM JIPYTH jaBHH WIM TPUBATHU

3 Cuciiemu 3a paboiinu ciloposu: Hacoku 3a 109oopu pesyuimiaitiu, OILIHMT., ¢Tp. 9-11.
4 Nounem, ctp. 11.

15Stojanove M., RadniSporovi, Kraguevac, 2007, ctp. 18.

'6Stojanovic M. ibidem.; Jlybapna b. on.uur., cTp.
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uHcTuTyuu. [loyecto ce jaByBa Kaj KOJIEKTUBHUTE paOOTHU CIIOPOBH U TOA
Ha MUKPO HHMBO, OTKOJIKY Ha MakpO HUBO'.

1.2. TlocpenyBame

[TocpenyBameTo TpeTCTaByBa METOI HAa MHPHO peIIaBamke Ha
KOJICKTUBHUTE PaOOTHU CIIOPOBH U 3HAYH MPOJIOIDKYBAE Ha KOJICKTHBHHUTE
NPEroBOPH, HO CO MOMOII Ha TPETO JIMIE, KOe JaBa T.H. IT0OpH yCIIyru
Ha CTpaHUTE BO CIIOPOT 3a Jia JI0jar 10 HETOBO CIOTOM0OCHO PEIIaBambe.
3a pas3nuka o MHPEHETO, MOCPeayBameTo orndaka HEKONKY (a3u U BO
OPENIEHU aCIEKT € TMOAKTHBEH IPOLEC O] MUPEHETO'S, HO JIEITyBamhETO
Ha TOCPEAHUKOT 10 00EMOT W MOKTa € MOMAJ0 OTKOJKY Ha MHUPHUTEIOT.
[TocpenyBameTo BO (hpaHIyCKHOT ja3HWK ro cpekaBame Kako Menvjanuja - la
mediation, noeka BO aHIIMCKUOT ja3uK Kako conciliation u mediation, a
MOTEKHYBa OJ1 JATHHCKHUOT 300p mediativus (Koj mocpenyBa), uin mediare
(ma ce 3a3eMe CpeauIIIHA TTO3UIH]a).

1.3. Mupeme

MupemeTo, WK YIITe HAPEYSHO KaKO MMOMHUPYBAmbe, TIOTEKHYBa O]l
JATHUHCKHOT 300D concilio, conciliare, ITO 3HA4YM J1a C€ COCTABH, CIIPH]jaTEIIH,
MOMUPH, TIpU00He. MUPEHETO Ce COCTOM BO TOa TPETa W HEyTpalHa, HO
CTpy4Ha CTpaHa, Jia J1aJie TIOMOII 3a CTPAHUTE BO CIIOPOT Ja CE€ COCTaHAT U
MOJIECHO Ja J0jaaT O 3aeOHUYKO NMpU(aTINBO pElIeHHe, OJHOCHO MPEKY
KOMIIPOMHMC J1a JI0j/1aT 70 JIOTOBOPHO pelaBame Ha crnopoT”’. Bo Bpcka co
MUpemeTo MeryHapoHaTa opranm3ainja Ha TpyaoT Bo [Ipenopakara 6p. 92
NpeABHIyBa MTOCEOHA MOCTANKa Ha TOOPOBOJIHO MUPEHE BO KOJECKTHBHHUTE
paboOTHH CIIOPOBU.

[TomupyBameTo MOXE Ja Ouje 3a10/KUTETHO WIK JOOPOBOIHO BO
OIHOC Ha MOXXHOCTA KOja c€ JjaBa Ha CTPAHUTE IPH HETOBOTO KOPUCTEH:E,
JI07IeKa TTaK 33J0JDKUTEITHOTO MUPEHE MOXKE J1a OHJIe 3aKOHCKH TPEIBUACHO,
WIM TaK JOTOBOpHO?'. MCTO Taka MOCTOM M WHOKOCHO M KOJIETHjaJTHO

17 Lubarda B., op.cit., ctp. 118.

8 Jlybapna b., omumr., ctp. 953; A. deRoo, R. Jagtenberg, Settling labour Disputes in
Europe, Kluwer Law and Taxation Publishers, Deventer-Boston, 1984, ctp. 25.

¥ Jly6apna b., or.uut., ctp. 951; Ivancevic J.M. ... ctp. 671; Gamerlynck G.H., Luon-Caen
G., Pelissier J., Droit du travail, Dalloz, 1986, ctp. 989.

2 Ghebali V-Y., The International Labour Organization, M.N. Publishers, Dordrecht, 1989.
Z'A. de Roo, R. Jagtenberg, op.cit., cTp. 26.
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HIOMUPYBAkE CO YYECTBO Ha 3aeJHUYKH on0op Ha muputenu. CormacHo
[Ipenapaxara 6p. 81 Ha MOT, nomupyBameTo MOXKE J1a ce Jajie U Ha MOCeOHU
Juna, Tejia, njin jaBHI/I U IMPUBATHU YCTAHOBH.

1.4. Apburpaxa

ApOutpaxara BO TeopHjaTa HajuecTO Ce MOBP3yBa CO pPEIIaBambe
Ha WHIUBUAYATHUTE pAaOOTHU CIIOPOBH™, MAKO MOXE Ja CE jaBH M TIPHU
KOJICKTUBHUTE DPAOOTHH CHOPOBH, M TOa Kako TpaBHA, MHTEPECHA U
(dakynraTuBHa apOuTpaxa,” a CrIopel HAaYMHOT Ha MPHUCTAIyBambe KOH
apOuTpakaTa, Ha 3aJOJDKHTETHAa W JO0OpPOBOJIHA. 3aKOHOJABCTBOTO Ha
3eMjUTE O]l PETHOHOT, KaKO M MAaKEIOHCKHOT TPYAOBO-TIPABEH CHUCTEM ja
NOTBpJyBa KOHCTaTamyjara Jeka apOuTpakata € KapaKTepUCTHYHA 3a
WUHIMBUAYyAIHUTE PAOOTHHU CIIOPOBH.

ApOuTpaxara MouMMHO C€ ONpeaeTyBa KaKo METO/I Ha alTepPHATHBEH
U MHUPEH METOJ Ha pellaBambe Ha paboTeH crnop (MHIUBHIyaJIeH U
KOJICKTUBEH) CO HOCEHhE¢ Ha HajuecTO 3aJ0JDKHUTENIHA OJUTYKa 3a pEelICHUE
Ha CIIOPOT OJ CTpaHa Ha TOCceOHO N30paHK HENPUCTPACHH U CTPYUYHH JIHIIA.
Onnykata Ha apOUTpakaTa Kaj KOJIEKTUBHHTE PAOOTHH CIIOPOBH MOXE 1a
Ouge M COBETONABHA, a WMCTara ce cpekaBa BO (PPaHIyCKHOT CHUCTEM Ha
MHPHO pelllaBamke Ha KOJEKTUBHUTE paOOTHH criopoBH. OTTaMy MOTEKHYBa
U TEPMHHOT ,, coyujarna apouilipaxca’, cO KOj BCYIIHOCT C€ O3HauyBa
apOutpaxara®.

CrpaHKHTE Kaj HHIWBUAYAIHUTE PAOOTHU CIIOPOBH HAjUECTO CAMHU
ru Oupaar apOUTpuUTE, 10/1eKa Kaj KOJIEKTUBHUTE CIIOPOBH, apOUTpakaTa ce
jaByBa HajueCTO KaKO apOUTPaXKCH COBET.

1.5. ITopamuyBame

[MopamHyBameTO Kako METOX 32 MHPHO pelIaBame¢ Ha PabOTHHUTE
CTIIOPOBH HajHAIPE U HAjTIOBEKE Ce CpekaBa Kaj MHIUBUIYyATHUTE PaOOTHU
crioposu. CtaHyBa 300p 3a HE TUIIUCH METO/I Ha PEeIllaBambe Ha CIIOPOT, KaJie
CTPaHUTE TUPEKTHO NPEKy B3a€MHO JJOTOBAPAE ONPEIETyBaaT 3aeIHUUKO
npudaTIuBO pemeHne — MopaMHyBame, MPEKy KOE Ce 3aBpIIyBaaT CHTE

2 JlyGapaa. b., om.out., crp. 810,811.

# Stojanovic M., op.cit.,ctp. 19, 20; TpynoBa apOuTpaxka MOXe Ja MOCTOM U caMo 3a
KOJICKTUBHUTE paOOTHH CIIOPOBH Kako INTO € BO Byrapuja, Bumu: 3aKoH 3a ypexIaHe Ha
KOJICKTHBHUTE TPYAOBHU criopoBe, JlpikaBeH BecHHUK, Op. 21/90, m3m., mom.; Mpjauos B.,
Tpygoso ipaso, Cudu, Coduja, 2008, ctp. 836.

2 Gamerlynck G.H., Luon-Caen G., Pelissier J., op.cit.,ctp. 992-994..
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MPETXOJHU TIOCTAIKK, (POPMAIHUA WM HEPOPMAIIHU BO BPCKA CO CIIOPOT.
Ce cMmeTa Jieka OpaMHYBAKETO € METOJ] 32 PellaBame Ha CHOPOT KOj Ha
JIBETE CTPAHU MM HOCH YyBCTBO Ha moOena (win — win) cUTyalldja U Kaje
Ce cO03/1aBaaT MPEAYCIIOBH 3a MOHATAMOIIHO T'pajemhe Ha T0OpH OJHOCH,
0co0eHO aKo pabOTHUOT OAHOC MPOJIOJDKYBA Ja Tpae™.

1.6. JaBHU areHIMN/CITY>KOH 32 MUPEH-E U TTOCPETyBAbE

JaBHMTE areHUMHM WM CIYKOM 3a MHUPEHE U IOCPEIyBambe
[IPETCTaByBaaT MHCTUTYLMU KOM CE€ OCHOBAaT O]l CTpaHa Ha JAp)KaBara,
a uyne (PyHKIMOHHMpame W HAUIKHOCT CE€ yTBpAyBa co 3akoH. Toa ce
JaBHU MHCTUTYIIMM KOM MHOTY 4eCTO (PyHKIIMOHHpAaT Ha MPUHLIMUIOT Ha
TPHUIIAPTH3aM, KaKo IITO € mpuMepoT Bo Benmuka bpuranuja u ABctpwja,
WM TIaK Kako ToceOeH He3aBHUCEH OpraH Kako 1mrTo € Bo I'epmanmja, CA/L,
[lIBencka, Janonwuja.

OBue MHCTUTYLMHU MMaaT 0OBpCKa Jla JaJaT yCIyrd Ha MUPEHE U
MOCpeyBame Ha 0apame Ha CTPAHKUTE BO CLIOPOT WJIX IO CHJIa Ha 3aKOH U TOA
HAjueCcTo MPEKY MOMHUPYBaUH, MOCPEIHUIIH MM apOUTpH 011 ToceOHa JIUCTA.
Co HHMBHATa JCJHOCT OBUE MHCTUTYIMH MPHUIOHECYBaaT 3a cTaOWiIM3aIuja
Ha TPYAOBO — COLIMjATHUOT MU, 32 YCHEIHO (PyHKIIMOHUPAHE Ha 11a3apoT
Ha TPyA U UHAYCTPUCKUATE OAHOCH™.

2. 3akoHcka pamka Bo Make/1oHuja

MupHOoTO pemaBamke Ha padOTHUTE CcHopoBu Bo PemyOnumka
MakenoHuja € ypeaeHo co 3aKOHOT 32 MHPHO pellaBame Ha paOOTHHTE
ciopou (3MPPC) on 2007 roguaa?’. OBOj 3aKOH MaKO € JOHECEH OJIaMHa,
HEroBO MPaKTUYHO NpUMEHYyBamwe 3anoyHa oa 2015 roguna. [Ipumenara Ha
OBOj 3aKOH Tpeda /1a MOMOTHE BO 3a0KPYKYyBambe Ha TPYAOBO - MPABHUOT
CHUCTEM BO 3eMjaTa, TOKMY IPEKy HEMOCPETHO ypeayBame Ha O0COOCHO
3Ha4ajHaTa 00JIACT Ha paOOTHUTE CITIOPOBH M HUBHOTO MUPHO PEIIaBarbe.

[lpyunHUTE 32 HE TMPHUMEHYBAKHETO HAa 3aKOHOT 33 MHPHO
pemaBame Ha pabOTHUTE CIIOPOBH C€ KPHjaT BO MOBEKE U3BOPHU. 3aKOHOT
npeaBuIyBame GopMupame Ha nocedeH PermyOnuuku coBeT, Koj He Oere
¢dopmupan. VcTo Taka mocroemie HEMOCPETHO ,, Hasusarse * Of CTpaHa Ha

2 Cnopenu: Stojanovic M., ctp. 20.
26 Jly6apnaa bB., om.uwr., ctp. 970.
¥ Cnyx0eH BecHHK Ha PM, Op. 87/07.
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MeIIjaTOpUTe OBOj 3aKOH Ja HE ce MPHUMEHYBa OMJEjKU ce CMeTalle JieKa
pabOTHUTE CIIOPOBU K€ MOXKAT Ja CE pellaBaaT Ha MHUPEH HAuuH IpPEKy
menujanmjara. Ho, Bo mpakThka ce mokaxa Jieka Toa He € MOYKHO, 0COOCHO
BO OJTHOC Ha KOJICKTUBHHUTE paOOTHH CHIOPOBU. MIMEHO, 32 yCIIENIHO MHUPHO
Ja ce pemiaBaaT pabOTHUTE CHOPOBU MOTPEOHO € Ja OuaaTr HCIOIHETH
HEKOJIKY MPETXOIHH MpeTnocTtaBku. HajHanpen 3apanu crienupuaHOCTUTE
Ha TPYJOBHUTE MHCTUTYTH MOTPEOHO € MOUIad0KO TIO3HABAKE HA TPYNOT U
HeroeaTa IpaBHa (PEHOMEHOJIOTHja, 0COOCHO BO OJHOC Ha KOJEKTHBHOTO
TpyaoBo mpaBo. CMeTame JieKa ONIITUTE TO3HaBama Of MOCTamkKara 3a
Me/Mjalrja He Ce JIOBOJHH 3a MOIa00Ko pa30upame Ha (ESHOMEHOT Ha
MHUPHO pelIaBame Ha pabOTHUTE CrIOpOBH. McTo Taka TpynoT u paboTHHUTE
OZTHOCH MMaat HETOCPEIHO U UTA00KO BIIMjaHUE HA WHIYCTPUCKUTE OTHOCH
¥ Ha CEBKYITHHTE €KOHOMCKH TEKOBH BO 3€MjaTa, Ia OTTyKa HEOIXOIHO €
aJICKBAaTHO M 11€I€CO00Pa3HO pellaBamke Ha paOOTHUTE CIIOPOBH.

Cenak, BO criope0CHUTE MPAKTHYHU MCKYCTBA MOCTOjaT MpUMEpPH
KaKo 1To € T0j Bo Mpcka kaie Hajio0proT HOMUpYyBad BO paOOTHUTE CIIOPOBU
€ MoJyMIaen no npodecuja, HO BO MAKEIOHCKH YCIOBH pa30OMpameTo Ha
COILIMJAITHUOT JAHMjaJIOT U CYIITHHATA HA paOOTHUOT OHOC CMETaMe JieKa €
He3aMeHIMBO. Cekako, 3a LEIHOT CUCTEM BUCTHHCKHU Ja 3a)KUBEE HYKHO U
HEOITXO/THO € TIOMUPYBAYHUTE U apOUTPUTE J1a OUAaT Jyre co mpodecuoHaneH
¥ YOBEUKH KBAJIHMTETH M KpeauOmiuTeT. BocmocraByBame Ha goBepOara e
€lIeH OJ] KIIYYHHTE €JIEMEHTH 3a YCIEIIHO MUPHO pellaBame Ha pabOTHUOT
CIIOp, a TOAa HE MOXKE J]a C€ TIOCTUTHE 0€3 ,,BUCTUHCKUTE  TTyTe.

Ha mpakTtnynrara mpruMeHa Ha 3aKOHOT TPETX0/1ea MOKPYITHA H3MEHU
B0 2014 roguua’ co mTo ce n3dpuiaa oapeeH Opoj Ha YICHOBH U [TO3HAYA]HO
Ce MPOMEHH NMPBUYHO ITOCTABEHUOT CUCTEM Ha MUPHO pelIaBamke Ha pabOTHU
cnopoBH. JleHec, BO 3aKOHOT IOBEKE HE € MpEeABHACHO (hopMUpame Ha
nocebHa PenyOnnyky cCOBET 32 MUPHO pellaBambe HA paOOTHUTE CIIOPOBHU.
[lonnaky e ypeaeH HaJlOMECTOKOT Ha IOMHUPYBAYUTE U apOUTPHUTE, KAKO U
TOCTanKara 3a 3aloYHyBambe Ha MUPHOTO PElIaBambe HA CIOPOT, OMHOCHO
apOuTpakata U moMupyBameTo. [I[poMeHr MMaiie BO OZHOC HA TOA KaKoO
ce BOJIM JINCTAaTa Ha MOMUPYBAYHM M apOUTPH, KAKO U TOCTANKaTa Ha HUBEH
nu300p u Tpaewme Ha MaHAaroT. OapeneH Opoj HA WICHOBH CO U3MEHUTE U
JIOTIONIHYBamkara Oea menocHo m30pumanu. Ha Toj HaymH ce mpoMeHH
KOHIIETITOT Ha MHUPHO pellaBame Ha paOOTHH CIIOPOBH BO MakenoHHWja U
OJl CCTEM Ha jaBHA WHCTHTYIH]ja Koja OW r'm coOupana MOMHpPYBAauUTEe U
apOUTpUTE Cce MPEMUHA BO CUCTEM Ha HETIOCPEACH N300p Ha IOMUPYBAYX U
apOUTpH OJ1 IMCTA KOja ce BOIU Ipu MUHUCTEPCTBOTO 3a TPY/ U COIHMjaTHA

2 Ciyx0eH BecHHK Ha PM, Op. 27/14
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moiuTuka. Ha OBOj HaQ4YWH MocCTarnkKara U HCJIOKYIHHUOT CUCTEM Ha MHUPHO
pcuiaBamkC Ha pa6OTHI/I CIIOPOBH CC€ IMOCAHOCTAaBH, CTaHa NOAOCTAIICH H
IMOCKOHOMHYCH 3a CTPAHUTEC BO CIIOPOT, HO M 3a AprKaBara.

2.1. MOXHOCT 3a MUPHO peliaBame ex lege

Hajuanpen Bo 3akoHoT 3a paborHute omHocu (3PO) e ypemeno
npeKy WwieHoT 182 neka cTpaHuTe pabOTHUOT CHOP — MHIWBUAYAJICH WU
KOJIEKTHBEH, MOJKE J1a TO JIOBEPAT Jla Ce peliaBa Ha NOCceOeH OpraH yTBP/CH
co 3akoH. [lenec, cormacHo n3menure ox 2014 romuaa nHa 3SMPPC nako He
MOCTOH IToCceOeH OpraH, cenak HOMUPYBAYUTE M ApOUTPHUTE COTTTACHO YWICHOT
37 on 3MPPC ce oBnactenu uia OuIejKM HUBHUOT CTaTyC ce J00MBa CO
CTEKHyBame Ha rmoceOHa JUIICHIIA KOja ce M3/1aBa Mo CIpoBeneHa o0yka u
nporpama off cTpana Ha MUHHCTEPCTBOTO.

HNurtepecno e mro 3PO Bo wienor 183 mpeaBuayBa MOXKHOCT 3a
apOUTPaKHO peIIaBame Ha KOJCKTHUBEH Pa0OTEH CIOp, MaKO 3aKOHOT 3a
MHUpPHO pelllaBambe Ha pPaOOTHH CIOPOBU Taa MOXXHOCT HE ja TPEABHICI.
Nmeno, 3PO jacHO ykakyBa Jieka OBOj HAYHMH Ha pellaBame Ha KOJCKTUBHU
paboTHU CIIOPOBH MOpA J1a Ce€ TPEIBUIN CO KOJIEKTHBEH J0roBop. OBOj BHI
Ha apOuTpaxa e 100pOBOJTHA, HO OJUTyKaTa O apOuTpakaTa € KOHeYHa U CO
3aJIOJDKUTEITHO J€JCTBO 3a CTPAHUTE HA CIIOPOT.

3aKOHOT 3a MUPHO pellaBamkbe Ha pabOTHUTE CIIOPOBU IO ypenyBa
HAQUMHOT M TIOCTanmKara Ha MHUPHO pellaBamke Ha WHIAMBHIYyAHUTE U
KOJICKTUBHUTE PaOOTHH CIIOPOBH, H300pOT, TpaBara W OOBPCKUTE Ha
[IOMHUPYBa4YOT U apOUTEPOT.

Crnopen 3aKOHOT, KOJIGKTUBEH pabOTEH CIOp € OHOj CIIOp KOj IITO ce
jaByBaBOBPCKa CO CKIIy4yBambETO, U3MEHATA, TOTIOJTHYBAETO HITU IIPOMEHATa
Ha KOJICKTHBHHMOT JIOTOBOP, OCTBAapyBame€ Ha TpaBara Ha CHHAWKAIHO
OpraHu3upame U MpaBoTo Ha mTpajk. On oBa MOXKE JAa KOHCTAaTHpaMe JieKa
BO 3aKOHCKara Ae(QHUHHUIMja KOJIEKTUBHHOT paOOTEeH CIOp Ce OIHECyBa Ha
CHUTE €JIEMEHTH Off COAP)KMHATA HAa KOJIEKTHBHOTO TPYJAOBO IPABO, a TOA €
CHHIUKAIIHOTO OPTaHU3UPAE, KOJCKTHBHOTO MPEroBapame W IITPAjKOT.
Baka onpenenen, KOJIeKTUBHHOT paOOTEH CIIOP C€ OTHECYBA HA KOJICKTHBHHUTE
mpaBa* W Ha KOJECKTUBHUTE MHTEPECH HA PAOOTHUIIMUTE U pabOTOMaBAYHTE,
OHOCHO TH omdaka ¥ MPaBHUOT ¥ MHTEPECHUOT KOJEKTUBEH crop. Mcto
Taka fe(uHUINjaTa BO ceOe ro COAPIKU MHTETPATHUOT TIOUM Ha KOJICKTHBEH

#3a kojekTuBHHTE mpaBa moBeke kaj: Gamerlynck G.H., Luon-Caen G., Pelissier J.,
op.cit.,ctp. 381; Lubarda B., op.cit., ctp. 38.
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paboTeH crop BO MOMIUPOKA CMHUCIAY, CO Orie] Ha (DAKTOT IITO TH omndaka
CHUTE CJIEMEHTH Ha KOJIEKTUBHOTO TPYIOBO MPABO.

WupuBuayananot paboteH crop ce aeduHupa Kako Crop 10 MOBOJ
OTKa)XyBam€ Ha JOTOBOPOT 3a BpaOOTyBame M HecUIuIaTa Ha riata. Criopen
OBa, MHIMBUAYAIHUOT CIIOP CE€ OIHECYBa CaMO Ha JBE MpaBa o paboTeH
OJTHOC, @ TOA € OTKA30T KOj MOXe J1a OJIe TaJIeH O CTpaHa Ha paboTo1aBavoT
U pabOTHUKOT, U Ha HEHCIUIaKamke Ha TUlaTara Koja Kako OOBpCKa MOXKe
Ja ja mpekpmu camo padoromaBador. OBOj cTecHET 00eM Ha MOMMOT Ha
UHAMBHIyaJIeH paboTeH crop, Ha 1To ce ogHecyBa 3MPPC 3naun norecHo
ompenenyBame Ha ondaroT Ha MpaBaTa ¥ OOBPCKUTE IIITO MOXKAT Ja Ouaar
IpeaMET Ha CIOPOT.

Cemak, oOBOE TIOCTOM M JOMOJHHUTEIHA COCTOjOa, Koja IITO
npousJieryBa o 3akoHOT 3a Menaujaruja (3M). CornacHo wineHoT 1 craBoT
2 Ha OBOj 3aKOH, PAOOTHUTE CIIOPOBU MOXKE JIa CE€ PeIIaT U CO MEAMjalmja.
[ITo 3Hauu oBa BO MpakTUYHAaTa MpUMeHa Ha JBara 3akoHa (3MPPC u 3M)?

3akOHOT 3a MeAMjalkja Cce OIHECyBa Ha CHUTE WHAWBHUIYATHU
paboOTHHU CIIOPOBH, OCBEH HA CIIOPOBUTE 33 OTKAXKyBarbe Ha JJOTOBOPOT 32
BpalOTyBame 1 32 HEUCIIaKamhe Ha TuiaTara. Toa 3Ha4M JAeKa CO Meujanyja
MOX€ J]a Ce pelIaBaar CIIOPOBH BO BPCKA CO TOJUILIEH OAMOP, HAJIOMECT Ha
nrrera, paboTHO BpeMe | T.H., OJ1 IpyTa CTpaHa, IpeKy 3aKOHOT 3a Me/THjaluja
HE € MOXXHO Ja Ce€ pelIaBaaT KOJEKTHBHHTE PaOOTHH CIOPOBH, OMIEjKU
THE JIETAIHO CE YPEICHH CO 3aKOHOT 33 MHUPHO pellaBame Ha pabOTHHUTE
CTIOPOBH.

Bo omHOC Ha ompenenyBame WM JehUHHpAmE HA HEKOW JIPYTH
noumu, 3MPPC wmarepujaqHo — MpaBHO HE COOABETHO M TOTPEIIHO TO
neuHUpa NOMUPYBamkETO Kako mocpenyBame. lIperxonHo oOjacHuBME
JieKa cTaHyBa 300p 3a J1Ba pa3iIMyHU TEPMUHHU U METOJM Ha pellaBamke Ha
paboTHHUTE CITIOPOBH, HAKO BO ITPAKCa, HO M BO HAyKaTa MHOTYTIATH CE MEIaar
oBue Metonu. Cexako, THE MMaaT rojieM Opoj Ha CIMYHOCTH U BO OAPEICHU
ACTIeKTH TMOHEKOTalll TEIIKO MOXE Ja Ce Pa3JIMKyBaaT, HO CelaK IOCTOU
paznuka’. [loMupyBameTO COIIACHO 3aKOHCKHUTE MPONUCH BO MakenoHuja
Ce OJIHECYBa CaMo 3a KOJIEKTHUBHUTE paboTHHU criopoBH. [ToMupyBadoT mnak e
JMIIETO KOE€ J1aBa TIOMOII 3a CKIIy4dyBame Ha croroada co Koja MUPHO Ke ce
pelu CroporT.

ApOutpaxa e mocramnka BO KOja CO y4eCTBO Ha TpeTa HEe3aBHCHA
cTpaHa Tpeba aa ce 10j1e 0 peleHHe BO CIIopoT. ApOUTpakaTa ce OHeCyBa
camo 3a MHIMBUAYAIHUTE CIIOPOBH U PEIICHUETO € MTPABHO OOBP3YyBaYKoO 32

3Lubarda B., op.cit., crp. 42.
31 Cniopenu: Stojanovic M., ctp. 19; Jlybapaa b., or.uut., ctp. 951-953.
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CTpaHUTE BO CIOPOT. ApOuUTep, Mak € JMUIETO KOe OAIydyBa M0 IPEIMETOT
Ha CHOPOT.

3. IlocTanka 3a peuaiaBambe HA KOJIEKTUBECH paﬁoTeH cmop

[TocTankara 3a MEpPHO pelllaBame HA KOJEKTUBHUOT PabOTEH CIIOP
3all0YHyBa CO IMOJHECYBamkEe HA MPEIor 10 MUHUCTEPCTBOTO 3a TPYI U
conujamHa nomutuka (MTCII). Ipemimoror moxe ma Ouje TMOAHECEH O
JIBETE€ CTPAHU Ha CIIOPOT, JOKOJKY MMa COINIACHOCT 3a 3all0OYHYBambe Ha
MocTankara, Kako M 3a u300pOoT Ha MOMHUPYBAYOT, MM TaK camo O] eIHa
crpana. Bo ciyuaj xora cranyBa 300p 3a JI€jHOCTH O]l ONIIT HHTEpEC,
CTpaHUTE Ce IOJDKHHM JIa IPUCTANaT KOH MUPHO pelliaBamke Ha CIIOPOT, U Toa
MIPEKyY MOTHECYBAKE HA 3a¢HIUYKH ITPEJIJIOT.

On nppyra ctpana, 3akoHOT 3a pabOTHH OJHOCH TIPEBHIYyBa
3aJIOJDKUTENTHO 3aloyHyBake Ha TIOCTalKa 3a MHPHO pellaBamke Ha
KOJICKTUBHUTE PaOOTHHM CIIOPOBH, TPE] 3allOYHYBAamEC Ha IOCTAIKara 3a
mTpajk, 0e3 omien Ha BUAOT Ha jaejHocta. Mako 3PO mpensumayBa neka
MITPAJKOT HE MOXKE J[a 3aITOYHE MPET J1a 3aBPIIH ITOCTAIKaTa 32 IOMUPYBAbE
KOja e MpeIBU/IeHa COTJIACHO HETOBUTE 3aKOHCKH OJIPe/I0H, BO HETO BCYIITHOCT
U HE C€ JaBaaT APYTH MOJCTATHH OJpea0u Kou OU ce OJHeCyBaJie Ha camara
MOCTanka Ha MUPEHE, HO UCTO Taka HeMa OJpea0u CO KOM Ce yraTryBa Ha
JPYT 3aKOH. 3aKOHOT €IUHCTBEHO YIaTyBa JeKa OBa Mpalame MOXKE J1a ce
YPEIH B CO KOJICKTHBEH JIOTOBOP.

Cemak, OBO] HOpPMATHBEH TPUOJ HE ja HAMallyBa BAXKHOCTA H
3aJIOJDKUTEITHOCTA HAa MHUPHOTO pPEIIaBalkbe HA KOJCKTHBHHUTE pPaOOTHU
CIIOPOBU COTJIACHO 3aKOHOT 32 MUPHO pelllaBambe PabOTHUTE CIIOPOBH BO
cily4aj Ha mTpajK, oumejku wienotr 182 wa 3PO ymaryBa jneka cTpaHUTe
BO CHOPOT MOXarT Jla TO JIOBEpaT CIIOPOT Ha MHUPHO PEIIaBAE COTIIACHO
3aKOH, JT0JIeKa TaK MOHAaTaMy BO YJIEHOT 236 MPEIBHUICHO € 3a0JIKUTEITHO
MIOMHPYBAKE MIPE]] 3aII0YHYBAE CO IMTPAJKOT.

PeraBameTo Ha KOJIGKTUBHHUTE pAOOTHU CITIOPOBU MOJKE /1A CE CITydyBa
BO TpY NpaBHM cUTyanuu. [IpBara e kora u JBETe CTPaHU Ce COITIaCHH JIeKa
CIIOPOT MOXKE Jla TO pemar MPeKy MUPHO pellaBame, U TOTalll MoCcTankaTa
ce Boau cormacHo 3MPPC. OBze 3a10/KUTEIEH YCIIOB € COIIaCHOCTa Ha
BOJ[JUTE HA JBETE CTPAHHU. BTOPHOT CiTydaj € Kora CTpaHUTE HMaaT 3aKOHCKa
00BpCKa MUPHO J1a IPUCTAIaT KOH peliaBame Ha CIOpoT, 0e3 pas3inka Jaajiu
THE TOA TO cakaaT WiH He. Toa e CITydyajoT Mpejl 3all0YHyBamkbe Ha MTPAjKOT.

Tpera MOXHOCT € MPeIBUICHA BO CITy4aj Ha IOMHAKBA U CTIeNU(UIHA
npaBHa cutyanuja. CraHyBa 300p Kora BCYIIHOCT HEMa THITHYCH
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KOJIGKTUBEH pabOTEeH CIOp, TyKy CTPAaHUTE BO KOJEKTUBHHUTE MPETOBOPHU
MOKE J1a IOBUKAAT MOMUPYBay J]a y4eCTBYBa BO MPOIECOT HA KOJIEKTHBHOTO
nperoBapame. CtanyBa 300p 3a €€H BHJ] Ha OJIECHYBambE Ha TIPETOBOPHTE,
KaJie TIOMHPYBAuOT IOMara ¥ MpeBEeHUpa Ja He J0jAe BOOIMIITO 1O CIIOp.
[ToMupyBa4oT MMa MOKHOCT J]a yY€CTBYBa BO CHTE (ha3u Ha MPOIECOT Ha
KOJICKTUBHOTO IPETOBapame, /1a UM YKa)KyBa Ha CTPAaHUTE 33 €BEHTYaJIHU
IPEIO3H KOU HE C€ BO COTJIACHOCT CO 3aKOHOT, JIa UM JlaBa CTpydYHa U Jpyra
MOMOIII HA CTPAHUTE, KaKo U Ja UM IoMara Jia oCTUTHaT croroaoa, Ho 6e3
IPUTOA J1a HAMETHYBA CBOU PEIICHH]a.

OBaa moMoOmI TpPH KOJEKTHBHOTO TIIPETOBApame CMETaMe JieKa
MOXe J1a OWJe CKarloleHa W MHOTY TOJe3Ha 3a CTPaHUTE BO IMPOIECOT
Ha KOJIEKTHBHOTO TIPErOBaparme JOKOJIKY IMOMHUPYBA4OT € JIHIE KOe €
KOMIIETEHTHO Ja C€ BKIYyYH U TOMOTHE BO KOJIEKTUBHHUTE IIPETOBOPH.
Cenak, cranyBa 300p 3a KOJIEKTMBHHM NPEroBOpU KOM Tpeba Aa 1oBeaar
JI0 CKIy4yBam€ Ha KOJEKTHBEH J0roBop. Ho, KOJIEKTUBHHOT TOTOBOP
NPETCTaByBa €IC€H MOCEOCH MPaBEeH CBET BO PAMKHUTE Ha TPYAOBOTO MPABO
U Oapa CTpy4HO M Hay4HO pa3dupame. Bo CIpOTHBHO MOMHUPYBAauOT MOXKE
Jla COBETYBa M HACOYyBa KOH HEIITO IITO HE € CYIITHHA Ha KOJIEKTUBHUOT
JIOTOBOP U Ja TH HaBeJle MPETOBAPAYKUTE CTPAHU HA TPEIIKHU IITO MOXKAT J1a
MMaaT JaJIeKOCEKHHU HETaTHBHU TTOCIIEHNIIN KaKo 3a BpaOOTEHHTE, Taka 1 3a
paboTo/1aBavOT.

[To mogHECEeHNOT MPEJIOT 3a TOMHUPYBAaHE, JOKOJIKY HE € 3aCTHIHYKA
OJl IBETE CTpaHH, CIIPOTHBHATa CTpaHa Tpeba Ja ce M3jaCHU BO POK Of 5
pabotHu neHa. JIoKoJIKy cTpaHara HE Ce M3jaCHHU MO IMPEJIOTOT Ce CMETa
neka ro onowna. Opn npyra cTpaHa JOKOJKY MOCTOM 3a€IHUYKH MPEAJIOT
32 IOMUPYBambe, WM MPEJIOTOT € MpudareH, HO HeMa COIIACHOCT 3a TOoa
Koj ke Ouae momupysad, Toram, MTCII ro ompenenyBa MOMHUPYBA4OT O
perucTapor 1 Bo pok o1 3 pabOTHH JiIeHa My T'H JOCTaByBa JOKYMEHTHUTE.

Bo cmyuaj mokonky cranyBa 300p 3a THIHYEH KOJEKTHBEH
paboTeH crmop Koj ce OIHECYBa BO BPCKa CO CKIIy4yBameTO, H3MEHATa WIIN
JIOTIOJTHYBAH-ETO Ha KOJISKTHBHUOT JJOTOBOP (MHTEPECEH CIOP), MII BO BPCKa
CO MPUMEHAaTa Ha KOJIEKTUBHUOT JIOTOBOP (TIpaBEH CIOP), CTPAHUTE MOXKE J1a
NIOIHECAT MPEIIOT IIOMHUPYBaY JIa C€ BKIIYYH 32 YKaKyBambe Ha TIOMOII 32 J1a
CE pellln CIOPOT.

[TomMupyBa4oOT BO OBOj CIIy4aj MMa MPaBO Jia TIoMara ja ce U3Hajae
3aeIHUYKO NMPU(DATINBO pelIeHre 3a CTPAHUTE BO CIIOPOT, Ja YKa)KyBa KOU
IPEIIO3H HE C€ BO COTNIACHOCT CO 3aKOHOT, KaKO CTPYYEH, HEMPUCTPACTEH U
HE3aBUCEH J[a UM JIaBa CTPyYHA IIOMOIII Ha CTPAHUTE, U CEKAKO J1a UM ITOMOTHE
Ja J0jAar 10 3aeAHUYKO NMpH(ATIUBO PEUICHHE MPEKY MOTIHITYBAkEe Ha
cnoroz0a.
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Bo cirydanTe kora cTanyBa 300p 3a CIIOPOBH BO J€JHOCTHTE OJT OIIIT
uHTepec KapakrepuctudHo e mro 3MPPC ru HabpojyBa TOYHO KOU ce The
JIEJHOCTH, M TPEIBUIYyBa MOCTANKaTa 3a MUPEHE CO MOKPATKH POKOBH.
Kako nejHOCTH 01 ONIIT HHTEPEC CE JIEJHOCTUTE BO EIEKTPOCTOMAHCTBOTO,
BOJIOCTOIIAHCTBOTO, COOOPaKajoT, paJHO-TEIEBU3MjaTa, YH] OCHOBAY €
PM wnum nokanmHatra camoyIipaBa, MOIMITEHCKUTE W KOMYHAJIHUTE YCIYTH,
MPOM3BOJCTBOTO HA OCHOBHM TPEXpaHOCHW TPOIYKTH, 3paBCTBEHATA
¥ BeTepUMHApHAaTa 3allTHTa, OOpa30BaHHMETO, 3alITHTaTa Ha Jerara,
CollMjaTHAaTa 3aIlTUTA, MOJIUIIMjaTa U O0paHarTa.

Bo oBue nejHOCTH MpenBUACHO € 3aJ0JDKUTEITHO TOMHUPYBambe, U
Toa Tpeba /1a 3alovHe BEIHAI M0 HACTAHYBambe HA CIIOPOT, WM HajaBara
3a mrpajk. [locranmkara 3a momupyBame Tpeda 1a 3aBpIIr BO POK O] I€CET
neHa. Bo npyrure nejHocTH mocrankara Tpeba Aa 3aBpuiv Bo pok of 20
JIeHa O] JIEHOT Ha OTBOpame Ha pacrpasara. JIOKOJKy Mak € 3armoyHara
MocTanka 3a MTpajK, MTPajKOT He MOXKE J1a C€ OCTBAPH CE JI0 3aBPIIYBAHE
Ha ITOCTArKara 3a IOMHUPYBambe.

Kaj oBue nejHOCTH CHICM(PUIHO € IMITO MOCTAIKATA 32 [IOMHUPYBAHE
€ 3aJI0JDKHUTEITHA He caMO BO CITydaj Ha HajaBa M 3allOYHYBabE¢ HA MOCTAIKa
Ha ITPajK, TYKy U BO JIPYTH CIlydau Kora 1moctou crop. OBa e momupoKo
nocTaBeH ordar Ha 33JJ0JDKUTEITHOCTA Ha TIOMHPYBamkEeTo 0/ oHOj Bo 3P0,
KOj IPEABHIYBA 33JOJDKUTEITHO TOMUPYBAHE CaMO TIPH IITPAJK.

Hpyra cnenmduka, MOKpaj 3aI0/DKUTEIHOCTa HA TIOMHPYBAIbE,
npeTcTaByBa OOBpCKara M JBETE CTPaHWM Ja MOJHEcAT MpeIor 3a
MOMUPYBamkbe HAPESIHUOT JICH O]l HACTaHyBame Ha criopoT. OBe BenHall ce
MOCTaBYyBa MPAIIAKBETO KOj € IEHOT KOTa € HacTaHat cropot. OBa oJ1 acrekT
IITO eHaTa OJf CTPaHUTE MOXKE J]a TBPAM JIeKa HEMa CIIop, a JApyrara Ja
TBPIIM CHOPOTHUBHO. BO 0BOj Wi ApyrH cilydan Kora JBETE CTPaHU HEMa J1a
MOJHECAT 3aeHUYKH TPEJION, OJHOCHO HEMa COIVIACHOCT 3a moTpedara
OJ1 TIOZIHECYBAamEe 3aCIHUYKHU IMPEIJIOT, TOTall eIHara cTpaHa Tpeda aa ro
n3BecTd MUHHCTEPCTBOTO 32 TPY/ M COLMjaTHA TOJMTHKA JEKa CIIOp MMa,
HO HEMa 3aeIHIYKH MPEJIOT 3a MoMupyBame, 3a 1a MTCII Bo pok ox 2 nena
ex oficio IOKpeHyBa IMOCTAaIKa 3a OMHUPYBakbe W HAa3HAYyBa MOMHUPUTEIL.
[Tocramkara 3amodHyBa HApEIHUOT JCH 1O MPHEMOT Ha JOKYMEHTHTE Off
CTpaHa Ha MOMUPYBAYOT, OHOCHO TOA € TPETHOT JIEH O] TOJTHECYBAHETO HA
M3BECTYBAETO OJ1 €/IHATA CTPaHa.

be3 paznmka 3a kakoB BHJ Ha JIEJHOCT CTaHyBa 300p, MocTrarnkara
3a MOMHUpPYBambE BO CIIydaj Ha KOJEKTUBEH PabOTEH CIIOp C€ BOAM Ipen
Onbop 3a momupyBame. On00pOT MOpa J1a TO COYMHYBAAT €IHAKOB OpOj Ha
MPETCTaBHUIIN Ha CTPAHUTE ILTYC ITOMHUPYBadoT. O1O0POT MOKE J1a OJLTyqyBa
U J1a JOHECYBa OJUTYKH M PEIICHHja, HO TMOCTAIKATa ja BOAW IIOMHPYBAUOT.
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[Ipurtoa TOj HEMa TIPABO HA O/ITYUYBambE.

[Tocrankarampen OnOOpOT Kaj ICJHOCTUTE KOU HE CE OJT OTIIIIT HHTEPEC
3all0YHyBa CO 3aKaKyBambe Ha 3aKa)KyBambe Ha pacrpaBa M Toa BO POK Of 3
JIeHa O] MPUEMOT Ha ToOKyMeHTuTe. CTpaHUTE BO CIIOPOT JENErupaaTr CBOU
NPETCTaBHMIIM, HO JIOKOJIKY TOA HE TO CTOPAT, HOMUPYBAYOT T'O MPOIOJIKYBa
NIOMHUPYBAKETO CO TUPEKTHU KOHCYNTAIlMM cO cTpaHuTe. [loMHupyBameTo
MOXe /1a Oujie co 3aKakyBambe Ha 3aCIHUYKH CPEellOH, CO OIBOCHH Cpeaou
Wi koMOuHupaHo. Llenrta e crpanuTe BO CIIOpPOT J1a 0jAaT 0 3aCAHUIKU
npudamiupa cnorozada.

Cemak Ha KpajoT Ha pacrpaBara Oq00pOT ja 3aKITydyBa pacrpaBara i
TOj J1aBa MMpeTopaka 3a HAYMHOT Ha pellaBame Ha criopoT. [Ipenopakara e Bo
nrcMeHa (hopma, a 3a Hea Tpeba Ja rracaar HerOBUTE WICHOBH. 3aKOHCKHU HE
€ ype/ieH HaunHOT Ha IV1acarme, I1a T0a OCTaHyBa Jia Ce yTBPU IPH HETOBOTO
(dbopmupameTo 0ff CTpaHa Ha HEroBWTe wWieHOBH. Jlokomky Onbopor He
JIOHECE MPEeropaka BO POK O 5 IeHa OJ1 3aKITyqyBamkbe Ha pacipaBara, Torall
npenopaka MOXKe Ja MPEUIOKH TOMHPYBa4oT. Toa € MOXKHOCT, HO HE €
00BpCKa Ha TOMHUPYBAYOT. 3aKOHOT MPEBUIYBA BO CITy4aj HA HenpHupaKkame
Ha Tperopakara Ol eIHa O]l CTPaHHTEe, TOTAll Taa MOpa BO POK O TPH
JIeHa J1a TW HaBe[e NPUYMHUTE 3a HempHudakame. CrenuduyHo e Toa mTo
MOXXHO € Ha Oapame Ha MOMHPYBAauOT NPUYMHUTE 3a Henmpudakame 1a ce
o0jaBar ox crpana Ha MTCII Bo cpencrtBara 3a jaBHo mHpOpMupame. OBa
BEPOjaTHO € 3aMHUCIIEHO KaKO JIENI O] KOHIIETITOT Ha jaBHO HH(OpMUpame 3a
CTpaHara Koja He € KOHCTPYKTHBHA BO TPOIIECOT, M UMa 3a LIeJT jaBHOCTA J1a
JIOHECEe MOpaJieH CyJ, HO Tpeba /1a ce BHMMaBa OBOj HAYMH Ha 00jaBa Ja He
NpEeMUHE BO jaBHA JMCKpEAWTAIMja Ha €/IHA O]l CTPAHUTE W HEJ3MHO JaBHO
»JJUHUYBambe .

[Iperopakara u BO ABara ciiydyad HE € 3aJI0JDKHTEIIHA 32 CTPAHHUTE
Ha cmopoT. IIpenopakara mpercTaByBa CaMO OCHOBa 3a TOTIHIIYBamkE
Ha Crnoromba 3a pemiaBame Ha CIOPOT, JOKOJKY CTpaHUTE ja mpudarar
npenopakara. J{OKOJKy TpeAMeT Ha KOJIEKTUBHHOT pabOTeH CcIop €
KOJIEKTUBHUOT J0roBop, Toram Crorogdara cTaHyBa HETOB COCTaBEH €I,
a JIOKOJIKY TpeJMET Ha CIIOPOT Ce APYTH KOJEKTHBHHU IpaBa off paboTeH
oJHoc, Toram Crnoron0ara uMa cuiia Ha CyJICKO TOpaMHYBambe.

OBo0j BHJ HAa MUPHO pEIIaBame HA KOJIEKTUBHUTE paOOTHU CIIOPOBU
e OecrulareH 3a CTpAaHUTE Ha CIOPOT, a MOMHPYBA4YOT J100MBA OJpENCH
HazoMecT oA ctpana Ha MTCII
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4. IlocTanka 3a peuaiaBambe HA HHAUBUAYAJCH CIIOP

WunuBuayanHuor paboTeH crmop Kako INTo Oemie MpeTXOTHO
HAIIOMHATO BO MaKEJIOHCKHOT CHCTEM Ha MHUPHO pellaBamke Ha paboTHU
CIIOpOBU c€ pemaBa co apoutpaxka. Mako o0eMOT € CTeCHET W OBO]
HAYMH Ha pellaBambe Ha MHIUBHUIYaTHUTE CIIOPOBH CE OIHECYBa CaMo 3a
OTKa)KyBambeTO Ha JJOTOBOPOT 3a BpaOOTyBame U MpHU HE HCIUIaTa Ha IJIara,
CeIaK Toa He T0 HaMajTyBa 3HAYCHETO HA OBOj METOI.

[Tocrankara 3a pelaBame Ha UHIMBHIYATHHOT paOOTEH CIIOP MPEKY
apOuTpaka, OJHOCHO CO apOUTEp BO MHOTY HEITa HAJIIMKyBa HA CyJCKara.
Cenak pemraBameTO Ha OBOj HAUMH HA CIIOPOT MMa MHOTY NPEIHOCTU M
MIOTOTHOCTH 32 JIBETE CTPAHH BO OJTHOC Ha CYACKOTO pelIaBame Ha CIIOPOT.

CormnacHO MakeI0HCKMOT 3aKOH 3a MUPHO pellaBambe Ha paOOTHUTE
CIIOPOBH, IMOCTAIIKaTa 3all0YHyBa CO MMOJHECYBAmhE€ HA MPEIJIOr OJ] JIBETE
CTpaHH, IITO € TMOMHAKOB KOHIENT OJ OHOj Kaj MOMHpYyBameTo. Toa € u
JIOTHYHO aKO CE€ MMa BO MPEIBH] JIeKa camara MocTanka € J00poBOJHa, HO
OJUTyKaTa Ha KPajoT € 3aJJ0JDKUTEITHA 3a JIBETE CTPaHH.

Bpemero Ha TpaemeTo Ha IOCTalKaTa € peNaTHBHO KPAaTKo.
Hajnarpen, apoutepot e JoKeH BO POK 07 3 J€HA Ja 3aKaKe pacrpana 1o
MPUEMOT IPEAJIOTOT U Ha TOKyMeHTHTe. OBa CEKaKo € rojxeMa IMpeaHOCT BO
OIHOC Ha e(PUKACHOCTA Ha MMOCTAIKaTa HACIIPOTH Cy/ICKaTa, KaJie POKOBUTE
MaKo criopes 3aKOHOT 3a MapHUYHA MOCTaNKa® ce UTHH, CENaK BPEMETO €
MIOZIOJITO 32 3aKaKyBamkbe Ha pacrpana.

PacnpaBara Teye MHOTY CIMYHO KakO CyACKara, BO MPUCYCTBO Ha
CTpaHHTE BO CIIOpPOT, Kajae apOUTEpOT ja BOAM paclpaBara, a CTPAHUTE
JlaBaat u3jaBu, C€ U3BEAYBAAT JOKA3H, MOXKE J1a CE COCIYIAaT U IPYTH JIUIIA,
OHOCHO C€ M3HEeCyBaaT CUTE PeNIeBaHTHU (DaKTH 3a ommydyBame. Mcro Taka
NPUCYTHO € HaueJIO0TO Ha KOHTPAAMKTOPHOCT, KaJe CTpPAaHHTE MOXE Jia ce
M3jacHar 3a HaBOAWTE Ha Japyrara crpaHa. Ouiarame Ha pacmpaBaTa MOXe
Jla Ce CIIy4H 1o Oapame Ha CTPAHUTE WIIH 110 CITYy>KOEHA JIOJKHOCT OJT CTpaHa
Ha apOUTEPOT, HO HcTara Tpeda HajIOIHa BO POK OJ1 MET JIeHa MIOBTOPHO J1a
ce 3akake. CTpaHUTE MCTO TaKa MOXKE J1a J]a/laT U 3aBpIICH 300p Ha KPajoT
Ha pacrpaBara. PacnipaBara 3aBpiryBa 1o oreHa Ha apOUTEpOT, KOj JOKOJIKY
CMeTa JIeKa € paclpaBeH MPEIMETOT Ha CIIOPOT ja 3aKIydyBa pacrpaBara
1 Bo pok ox 30 aena tpeba na noHece pemienue. [IpoTuB pemeHueTo He €
JI03BOJICHA )Kaji0a, a MCTOTO IO IOCTABYBAakhE HA CTPAHUTE € MIPABOCHIIHO U
M3BPIIIHO.

32 Cnyx6en Becauk Ha PM, 6p. 07/11 (mpourcTeH TeKCT).



JIOKOJIKY TPETXOJHO € TIOBEACH CYICKM CIOp 3a MPEIMEeTOT Ha
apOuTpaxkata, CTpaHUTE MO TOJHECYBamkbE Ha IMPEIOTOT 3a apOWTpaka
rO M3BECTYyBaaT CylOT Ja ja NMPEKWHE IOCTalKara, a 1Mo MPaBOCHIHOCTA
Ha PELICHHETO, 32 MCTOTO IO M3BECTyBaaTr CynoT. Ha Toj HaumH cynckara
ToCTanka rmoBeKke He Ce BOAM U HUCTaTa HeMa HUKAKBO JIEjCTBO M 3HAYCHE 32
CTpaHuTe, OUJICjKU CIIOPOT € PelIeH MPEKy apOouTpaxka.

Nmajku ro mpeTXoaHOTO BO BUJI MOXKE A C€ Kake JIeKa apOuTpakHaTa
rocTamnka € MHOTY mo0Op3a o] Cy[IcKaTra, eKOHOMUYHA €, OMJIEjK1 32 CTPAHNUTE
HeMa HHUKaKBH (PMHAHCUCKHU TPOIIOIH, OJHOCHO IEIOCHO € OecruiaTHa, a
apOuTepoT oxpencH HagomecT aobusa on crpana Ha MTCII. ITokpaj Toa
OBaa MOCTanKa € MHOTY moedukacHa OWJICjKH M0 WcTara Hema xanba u
BCAHAII € NpaBOCHUJIHA U U3BPLIHA.

Moske 1a ce Kaxe JileKa MUPHOTO pelllaBame Ha paOOTHHUOT CIIOp €
€/IeH BH/]] HA BEPYBahE BO BPEIHOCTA HA JIMjaJIOTOT, B3a€MHOTO TIOUYHTYBAHE
¥ YBOXYBambe, BEPYBabe BO MUPOT Kako 00pa3erl Ha JKUBOTOT.

III.LPEINABAIBE HA PABOTHUTE CIIOPOBH BO
ITAPHUYHA INOCTAIIKA

Tpernot, KIacMYeH HA4YMH Ha pEIIaBambe HAa PAaOOTHUTE CIIOPOBH €,
TPAaAUIUOHAHUOT, CYICKM HAYMH Ha pElIaBamkeé Ha PAOOTHUTE CIIOPOBH.
[IpomecHo — mpaBHO, Kaj HAC CYACKOTO pelIaBambe HAa PaOOTHUTE CIIOPOBU
€ BO HA/UIOKHOCT Ha OCHOBHHTE CylOBH Ha Tteputopujara Ha PCM.
AXTyenmHaTa MpoIecHO — IpaBHa Marepyja BO BPCKa CO pabOTHUTE CIIOPOBH,
TPAAMIIMOHAITHO, OJ] 0CAMOCTOjYBAETO 10 JICHEC, Kaj HAC € PEryJIrpaHa BO
3akoHOT 32 napHuyHa nocranka (Ci. Becauk Ha PCM 6p. 79/2005, 110/2008,
83/2009, 116/2010, 124/2015).ITIpuroa, pabOTHHUTE CIIOPOBH, CE U3IBOCHH BO
NOCEOHO peryirpaHa IMoCTarka, BO AEJI0T TPU O 3aKOHOT KOj CE€ OJHECYyBa
Ha MOCEOHUTE TIOCTAIIKY, IV1aBa JIBAECET M IIEeCTa, CO HACIOB: ,,IlocTanka Bo
cnopoBH o1 padoTHuTe ogHocH . I1ITo 3HAaUN, pabOTHHUTE CIIOPOBH, OAHOCHO
nocTarnkara o pabOTHH CIIOPOBH WM THp. pabOTHA MapHUIlA, € moceOHa
napHU4Ha noctarnka, peryaupana Bo 31111 ox unen 404 no unen 409 on 31111
Toa 3Ha4m, neka, ogpendUTe O MOCTAIKaTa BO CIIOPOBH OJ paOOTHH OTHOCH
ce lexspecialis, Bo omHOC Ha OCTaHATHTE OAPEIOH 07 3aKOHOT 33 MapHUYHA
nocranka. Baka, mpaBHO MocTaBeHO, BO pabOTHA MapHUIA, MO TOIHECEHA
Tyx0a, HajrpBO ce nmpumMenysaat onapenaoute ox 31T ox mocebHara mocrarnka
BO CIIOPOBU Of1 PAOOTHU OJHOCH, a CYTICUJTUEPHO (IOKOJKY CO THE OApeadu
HE € MOMHAKY PETYIMPaHO) Ce MPUMEHYyBaaT octanarure ofapenaou ox 3I1I1.
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ComnracHOo 3aKOHOT 3a TIApPHUYHA TIOCTAIKa, BO CIy4yaj Ha paboTeH
CTIOp, JOKOJKY MCTHOT HE OMJIe pelleH Ha €JeH Ol HAYMHUTE 32 BOHCYJICKO,
MHUPHO pelaBame Ha pabOTHUOT CIIOp, BO TOj CIIy4aj,ICTHOT, CE€ pa3perryBa
BO TOCTAIKa 0 MOJHECEHa Ty>K0a Tpe HaJUIexKeH cyl. MecHO HaexeH
CyI € CydOT Ha 4He Tojpayje TYKCHHOT MMa >KUBEAIWIITE, a JIOKOJIKY
TY’KEHUOT HeMa >kuBeanumre Bo PCM, Toramr MecHO HaJJIeKEH € CyJIOoT
Ha YHe MMoJIpayje TY)KCHUOT MMa MPECTOjYBAIHIITE, a aKO TY)KCHHUOT ITOKPaj
KMBEATHUILNTE UM U TPECTOjyBAJIUINTE BO HEKOE APYrO MECTO, a CHOpen
OKOJTHOCTUTE MOXKE JIa C€ MPETIIOCTABH JIeKa TaMy Ke TPECTOjyBa IOIO0ITO
BpeMe, OIIITO MECHO HAJIKEH € M CYIOT Ha IMPECTOjyBAJIMINTETO Ha
Ty>keHuoT (wi. 39 ox 3I111).

AKO BO CIIOp 0J1 paOOTEH OTHOC TYXKHUTEJOT € pAaOOTHUK, 32 CYICHE €
HAJIC)KEH TIOKPaj CYZIOT KOj € OIMIITO MECHO HAJIJICIKEH 32 TYKCHHOT U CYJOT
Ha YHue MoJpavje ce BpIIM paboTara Wi ce BpIesa, OJHOCHO CylI0T Ha Yne
nozpadje padorara Ou Mopaia J1a ce BpIIH, KaKo U CyJO0T Ha Yne Tojpavje €
3acHOBaH paboTHUOT oiHOC (uieH 58 ox 3I1I1).Bo nocrankara Bo ciopoBuTe
on pabOTHUTE OTHOCH, & OCOOCHO TPHU OMPEACTYBAHETO Ha POKOBHTE M
pounIITara, CyaoT cekoraml ke oOpHe moceOHO BHUMaHUe Ha rmorpedara ox
UTHO pelllaBabe¢ Ha paboTHUTE ciopoBU.Bo mocTamnkara BoO CIOPOBUTE OJ
pabOTHUTE OTHOCH POKOT 32 OTOBOP Ha Tyxk0a € ocyM neHa.CropoBUTE 01
pabOTHUTE OTHOCH KOM CE OJIHECYBaaT 3a MPECTaHOK Ha pabOTHHUOT OTHOC,
POYMIITETO 3a TJIAaBHA paclpaBa Mopa Ja ce oAp>ku Bo pok ox 30 meHa ox
JICHOT Ha IMPUEMOT Ha OIroBOpOT Ha TyxOara. [locramkara Bo criopoBuTe
o pabOTHHUTE OAHOCH, TOCTANKATa Mpe MPBOCTENEHUOT CyA MOpa Ja ce
3aBpIIK BO POK O[] IIECT Mecela O ICHOT Ha TIOJHECYBabETO Ha TyXOara.
Bo nocramnkara Bo criopoBute 011 pabOTHUTE OAHOCH, BTOPOCTETIEHUOT CYII
€ JIOJDKEH Jla JOHEecCe OIUTyKa I0 Kayba MOJHECeHa MPOTUB OAyKaTa Ha
IIPBOCTENEHUOT CcyJ BO pok o1 30 sieHa o1 IeHOT Ha MPUEMOT Ha kajibara,
OHOCHO BO POK OJ JIBA MecCeIa JOKOJKY IpeJ BTOPOCTEIEHUOT CY[ Ce
onpsxu pactpasa (unen 405 ox 3I1IT).

PaboTHHKOT BO mocTamkara BO CIIOPOBHTE Off paOOTHUTE OIHOCH
KaKO IMOJTHOMOIIHWK MOXKE J1a I'0 3aCTallyBa JIUIEC-AUIIIIOMUPAH ITPaBHHUK KOC
€ BO pabOTEH OJJHOC BO CHHIIMKATOT YHj WICH € PaOOTHHUKOT, I BO COjy30T
Ha CHHJMKATHTE BO KOj € 3APYKEH CHHIMKATOT YH]j WICH € PaOOTHHUKOT U
COOJIBETHO K€ C€ NMpUMEeHyBaaT ozxpenoute oxn wieHoBute 81 u 82 Ha 0BOj
3axoH (wieH 406 ox 3I1I1).Bo Tekor Ha mocrankara cya0T MOXKE Ha IPEAJIor
Ha CTpaHKaTa Ja OJjpe/Id IPUBPEMEHH MEPKH 3apajIH CIIPEIyBarbe Ha HACHITHO
MOCTaIyBakbEe WIN 3apajid OTCTPAHyBamkbe Ha HEHAJOMECTIINBA IITETA.

JKanbara mpoTHB pemIEHHETO OJl CTaBOT HAa OBOj] WIEH HE TO
3aJpKyBa u3BplIlyBameTo Ha pemeHueto(uneH 407 ox 3IIII).Cymor Bo
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npecyiaTa co Koja HaJIOXKyBa M3BPIIYBAakbE HA HEKOE YHMHEHE K€ OMpeesn
POK o1 oCyM JeHa 3a HeroBo u3BpinryBame (wieH 408 ox 3I1IT).Pokot 3a
NOIHECYBambe Kaslba n3HecyBa ocyM jaeHa.OJ BaKHU NPUIMHN KOU MOpaar
na 6ugar oOpa3IoKeHH, CyJJOT MOXKe Ja OJITy4H KajidaTa Ja He TO 3apKyBa
U3BpIIYBamkeTO Ha outykata (wieH 409 ox 3I1II).

Co oryen Ha 3aKOHCKUTE PEIICHHja BO OAHOC Ha KIACHYHHOT,
CY[ICKM HauWH Ha pellaBame Ha paOOTHHUTE CIIOPOBH MOXE Jla C€ BOOYAT
TOJIEMH HEIOCTATOLM U TIOBEKE O]l MHIMKATUBHA € IoTpedaTa 0/ Toa HCTHOT
Jla ce MEHYBa.

Henocraronute Ha CHCTEMOT Ha CYICKO pelIaBamke Ha
paboTHUTE CIOPOBH, BO aKTYCJIHHMOB MOMEHT, M Baka IIOCTaBEH,HE
OBO3MOXYBa €()UKacHOCT W e(EeKTMBHOCT BO 3alITHTaTa Ha IpaBara Ha
CTpaHUTe BO paboTHHOT criop.OBa O MpUYHMHA IITO, CyJCKaTa MOCTAIlKa,
3aKOHCKHU € KOHIIMITMPAaHAaKaKO MHOT'YCTporau rnpe ¢popmaiHa, 6e3 MOKHOCT
3a 3aJI0BOJIUTENHA (PIIEKCUOMITHOCT M MPUJIATO/UTMBOCT Ha CAMHUOT TPEAMET
Ha paboten crop. [locramkara e HeonmpaBAaHO JOJITOTPajHA, CO OIVIeN Ha
NPEroJIeMHOT Opoj HAa TPEAMETH O PabOTHH CIOPOBH KOHM CYIHUUTE TH
MMaaT 3a peliaBamke M MHOTY CKama, BO IMOIVIeN Ha TOa, ako CTpaHara €
3acTamyBaHa of MPOo(ECHOHATHO JIMIIE - a/JIBOKAT, CO OIVIeJ Ha BHCHHATA
Ha CY/ICKHTE TaKCH KoW Tpeba Ja ce ruiatar, morpedara o u3paboTka Ha
BEIIT HAOA U MUCIICHE, MM M3padO0TKa Ha CyNepBeITayeHhe BO TEKOT Ha
HocTanKara, TPOIIONHX 33 MPUCYCTBO HA CBENOLH, BemTaly UTH.; [locTon
HECOOJIBETHOCT Ha YCJIOBUTE 32 paboTa, HEOBOJIHOCT U HEMOTHBHPAHOCT
Kaj CYACKHOT W aJIMHUHHCTPATUBHUOT KaJap, HEIO3BOJIMBU TPEIIKU TIPU
paboTemeTo, HETOBOIHA OOPA3NIOKEHOCT Ha CYJICKUTE OUIYKH, Kako BO
norvie]] Ha yTBpaeHara (pakTuika cocrojdaraka v BO MOIVIE] Ha IpUMEHAaTa
Ha MAaTepHjaTHOTO TPaBO, MPAKTUYHA HEMOXXHOCT 32 H3BpIIyBamke Ha
OMUTyKUTE Ha CyIOT, U CKali TPOIIOIM 3a W3BPIIYBamke Ha OJJTyKara,
JIOKOJIKY HE ITOCTOM JT0OPOBOIIHOCT BO MTOCTAITyBamkbeTo, UTH. Kpu3ara xoja ja
npeau3Buka nangaemujata co COVID — 19 camo AOTTOTHUTEITHO TH YCIIOKHU
¥ BJIOIIN pabOTUTE BO MOCTANKHUTE MO PAOOTHH CITIOPOBH Tpe cya!

Ce mocTaByBa IpaniameTo BO KOja HACOKA J]a Ce ABIIKAT IIPOMEHUTE,
OZTHOCHO KOW C€ MOYKHUTE M3JIC3HH pEIlIeHNe]a, OAHOCHO NMEePCIeKTHBaTa de
legeferanda.
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1.®@opmupame Ha NOCEOHH PAOOTHU CYIOBM — /I0CEramiHu
HCKYCTBA M MEPCNEeKTHBA.

Enen on mpaBimTe KOH NMPOMEHU BO pEIIABAHETO Ha pabOTHHUTE
CIIOPOBH € CO3/1aBalETO Ha IMOCEOHW, CICIUjaIHU CYIOBU 3a PaOOTHH
CTIOPOBH.

Hlocera, o 0camMOCTOjyBameTO 0 JCHEC, CICIHjaliu3anyjara
Ha CyJIOBUTE BO BPCKa CO paDOTHHTE CIIOPOBH € CaMO Ha HHUBO Ha CYJCKH
OJ1/1eTH 332 paOOTHH CTIOPOBH, IIOKPAj OCTAHATUTE OJJICITU 32 IPYTUTE BHIOBU
Ha CTOPOBHU (OAJENM 3a ONIITAa MapHUIA, CEMEJHH CIIOPOBH, CTOMAHCKU
CIIOPOBH UTH.) BO PAMKHUTE Ha CY/IOBUTE.

[la Taka, 3a cmopoBuTe o obOnacta Ha pPabOOTHHUTE OIHOCH,
KaKo M 3a JIPyTHTe CIOPOBHU OJ APyruTe 001acTu, Bo 3akoHoT 3a CymoBuTe
(,,Cmy)x0eH BecHuk Ha PemyOnmuka Makenonuja“ op. 58/06, 62/06, 35/08,
150/10, 83/18, 198/18 u ,,Cnyxben Bechuk Ha PemyOmmka CeBepHa
Makenonuja““ 6p. 96/19) e mponuiano ciaegHOTO:

PaboTara Bo cygoBUTE 1O MPABUIIO CE€ BPIIM BO CIICLHjAIN3UPAHA
CY[CKH OJJICNIN;CIeIHjaM3upaHUTe CYICKA OJjienu ce (opMHpaar BO
3aBHCHOCT OJI BHJIOT M 00eMOT Ha paboTa BO CYIOT, U TOa BO KPHUBHYHA
o0nacT, IeTCKO MPECTaNHUINTBO, rpalaHcKa, CTOMAHCKa o0yact, paboTHU
CIIOPOBM M 3a JIPyTHM BHUJIOBH CHOPOBU O JEJIOKPYroT Ha paborara Ha
CY[IOBHTE; BO PaMKHUTE Ha CIICIUjAIM3UPAHUOT CYICKH OIIeNl C€ OCTBAapyBa
cnenujanm3anuja Ha cya (wieH 12 ox 3C); OCHOBHHTE CyIOBH CE OCHOBaaT
3a eJHa WJIM TOBEKE OMIITHHU YWE MOJpadje € ONMpeaesieHO CO OBOj 3aKOH;
OCHOBHHTE CYJIOBH COIJIACHO CO CTBapHAaTa HAJICKHOCT CyAaT BO IIPB
CTEIEH U Ce OCHOBAAT KaKO CYJOBU CO OCHOBHA HAJJIEKHOCT M CYIOBH CO
MPOIIMPEHA HAUIEKHOCT.

CornacHo 3aKOHOT, BO paMKUTE Ha OCHOBHHUTE CYJ0BHU CO MPOILIUPEHA
HA/IJISKHOCT 33JJ0JDKUTEITHO C€ OCHOBAAT CIICIMjaJTM3UPAHU CYJCKHU OIeIN
IITO K€ MOCTalyBaaT 3a OJI€IHU BUAOBU Ha criopoBU.OCHOBHUTE CYIOBU
MOXaT Jla MUMaaT CYJACKH OJJIEJIeHHUja, 1a CylaT HaaBOP O] CEIUINTETO Ha
CYIOT, KaKo M Ja MMaaT CYJICKM IEHOBU HAIBOP OJ CEAWIITETO Ha CYHOT
(unen 23 ox 3C).Bo cynoBuTe BO KOM C€ OCHOBAAT CIICLIHjAM3UPAHH CYIACKH
OJJIENIA C€ pacropeayBaaT CyAHHTE CIOpEI HUBHATA CIICLHUjasin3alija BO
npaBHara o0Omact.Co paborara Ha CIEUUjaTU3UPAHUOT CYIACKH OJIeI
PaKOBOAM MPETCENATENOT Ha o/1esi0T.Ha ceHnIaTa Ha crienyjaau3upanuoT
CYICKH OJ/IETI C€ pa3IiieayBaar Mpamama off HHTepeC 3a padoTara Ha CUTE
COBETH, OJHOCHO CYIHH IITO CE€ BO COCTaB Ha OAJEIIOT, 0COOEHO BO OHOC
Ha TNpPUMEHATa Ha 3aKOHUTE BO COOJIBETHH OOJAaCTH, yeIHAYyBame Ha
Cy[CKaTa MpaKTUKa U yHAIlpeayBamke Ha METOOT Ha paborara.CeqHuna Ha
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CTelMjaTu3upal Cy[ACKH OJJENI CBUKYBaaT MPETCENATeINTe Ha OJICINUTE
10 CBOja WHUIMjaTHBAa WU 10 Oapame Ha CyAUHWTE Ha ONJCIIOT WX Ha
NPETCEeNaTeNoT Ha CYJJ0T KOTa Ke ¢e YTBP/IH JIeKa 0COOCHO BO MPUMEHATa Ha
3aKOHOT TIOCTOM HEYCOTIIACEHOCT METy OJJICIIHU COBETH BO OJIENOT (WICH
91 on 3C).

OBue perreHrja BO 3aKOHOT 33 CYJOBHTE C€ IMOBEKE I TTOMAJIKy
UCTHTE OJ1 0CAMOCTO]YBAhETO J0 ICHEC BO BPCKA CO CY/ICKOTO PEIIaBamke Ha
paboTHUTE CIIOPOBU BO CyACKa pabOTHA MapHUIlA, Oe30r7Ie] Ha MPOMEHUTE
KOM HAacTaHyBaa BO Mery BpeMe BO 3aKOHHTE 3a CYJJOBHTE.

Bo Bpcka co QopmupameTro Ha TMOCEOHHM CYIOBHOJ OIPEICHU
o0nacTu,HUE Beke MMaMe HCKYCTBO cO (POpMHUpPamETo 1 paboTara Ha moceOHu
CHEIHMjIM3UPaHU CYIOBH, IO OCaMOCTOjyBamkETO, HO HE O oOjiacta Ha
paboTHUTE OMHOCHU, TYKy OJ OOjiacTa Ha pabOTEHETO Ha HEKOTAITHUTE
Opranuzanuu Ha 31py>KeH Tpya, popmMupaHu corimacHo 3aKOHOT 3a 31pYKeH
pyx (,,Ci. muct HAa CDPJ* 6p. 53/76).

Nmeno, co 3akoHot 3a penoBuute cyaoBu (,,Cin.Becuuk na CPM*
op. 10/76, 30/77,9/78, 46/82, 11/87, 24/88, 10/90, 11/91, u ,,C1n. BecHUK Ha
PM* 6p. 55/91) Bo Toramua CPM, kako cocraBeH jaen Ha Toramua COPJ,
CYJICKHOT CHCTEM Oellle TTOCTAaBEeH Ha CJICHUOT HAYHH:
~DyHKIMjara Ha pemnoBHU cynoBu Bo Commjanuctruka PemyOnuka
MakenoHuja ja BpIar:

a. ONIITHHCKHUTE CYJOBH M OKPYXKHHUTE CYIOBU - KAaKO CYIOBH O]l
OTIIITA HA/JICKHOCT;

0. OKpY>KHHUTE CTONIAHCKH CY/IOBU;

B. Cromanckuot cyn Ha Makenonuja; u

r. BpxoBHUHOT cyq Ha Makenonuja.

ONIITHHCKUTE CyIOBM MOXKea Ja HMMaaT OJjJeIIEHHEe HaIBOp OJ
cequmrero Ha cynot‘(Ynmen 31 oxg 3PC). Cornacuo unenor 31 ox 3PC, co
3akoHOT Omiie OCHOBaHM IMOCEOHU (CTeUWjaNu3upaHd) PEIOBHU CYHOBH,
KaKO OKpY>KHU cTornaHcku cyqoBu 1 CtonaHcku cyq Ha Makenonuja. OBue
cynoBu HedopmaHO Oea HapekyBaHu v CyJoBH Ha 31pyKeH TPy, OuaejKu
OCHOBEH 3aKOH KOj TO NMPUMEHYBaa MpU MPECyIyBameTo Oelie TOraiHuoT
33T.

Torammuor 3PC, npenBuaen u mMoceOHU HAIJICKHOCTH HA OBUE
noceOHu, crienujanu3upanu cyaoBu. [1a taka Bo 4. 45 on 3PC npensumen
nexa: OKpyKHUTE CTOTIAHCKH CY/IOBHU C€ HA/IJIC)KHH/IA CyAaT BO IPB CTETICH
CTONIAHCKH W TIOMOPCKH CIIOPOBH, CIIOPOBH 32 HAJOMECTOK Ha INTETa
BOKOM KaKO CTPAaHKH C€ jaByBaaT OIIITECTBEHO-TIOJUTHUKHUTE 3a€IHUIIH,
OpraHM3aIUTE Ha 3PYKEH TPYI,CaMOYIIPaBHUTE HHTEPECHU 3aeTHULIN U
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JIPYTH CaMOYTIPAaBHU OPTaHU3ALNU U 3aHHUIIH, O€3 OTJie]] HABPEIHOCTA Ha
MPEeIMETOT Ha CIOPOT;/a ja CIIPOBEIYBaaT IMOCTANKaTa U JAa CyAaT BOIPB
CTETICH 3a CTOMAHCKH MPECTalu;la CyIaT CTOIAHCKH CIIOPOBU KOU Ce
OZIHECYBaaT Ha 3aIlITUTA U yNoTpeda Ha MPOHA]jIO0IH, TPUMEPOIH, MOJIEIH
¥ J)KATOBH U MPABO Ha yrnoTpeda Hadgupma;aa ja CpoBeayBaaT mocramnkara
3a MPUCHIIHOTIOPAaMHYBAabE U CTeUaj M IIOCTAIKAaTa 3a peI0BHATNKBHIAIN]a
Ha OpraHU3alMUTe Ha 3IPYKCHUOT TPYIAH Ja TH CyJaT CIIOPOBHTE IITO Ke
HAcTaHaT IPH CIPOBEAYBAaETO HA MOCTAIKaTa 0e3 oIe/ Ha BpeIHOCTaHa
CTIIOPOT U CBOjCTBOTO Ha CTPAHKHUTE BO CIIOPOT;da BOJAT CYJACKH PETUCTAP
3a OpraHM3alMUTEHA 3PYKEHUOT TPY/ U IPYTUTE OpraHU3aIMH 32 KOUTOA
€ OJPEACHO CO 3aKOH;Ja I'0 CIPOBEAYBaaT M3BPIIYBAKETO HA OMIYKHTE
Ha CTOMAHCKUTE CYJAOBH BO CTONAHCKHUTE CIIOPOBHHM CTOMAHCKUTE
IpecTanu, OCBEH 3a HEJBIKHOCT; A TH CyJIaT CTOTIAHCKUTE CIIOPOBU Mery
JIOMAITHH TPABHU JIMIA U CTPAHCKU (PU3WYKU WIM MPABHU JIMLA, KAaKO U
MelyCEeOHUTE CTOMAHCKU CHOPOBU HACTPAaHCKU (U3MUKU WM IPABHU
JMIA;/1a OTydyBaat BO MPB CTEIIEH 32 3aKOHUTOCTAHA MOSINHEYHNUTE aKTH
BO YIIPaBHO-CMETKOBOIHUTECIIOPOBH;Ia BpIIAT U IPYTH PabOTH OJlpeieH!
CO 3aKOH.

Bo omoHoc Ha ¢yHKIMOHATHHUOT nein, Bo wieH 46 ox 3PC O6mio
npeaBHUIEHO feKa: JIOKOIKy CO IpyT3aKOH HE € TOMHAKY OJIPEICHO,0KPYKHHUTE
CTOMIAHCKM CYJIOBH CyIdaT BO COBET COCTaBEH OJ] €ICH CyAHja, Kako
NpeTceIaTeN Ha COBETOT, U JIBajla CyIUU-TIOPOTHUIM. CTeYajHHOT COBET €
COCTaBEH OJ TPOjLIa CyANH, O] KOU €JICH € IIPETCEeIaTeIHa COBETOT.

Cnopen toramnuotr 3PC, cynuja Ha OKpy>K€H CTONAHCKHU CYJl KakKo
Cy[Hja IoeTMHEII Cy/IeN 32 CTOAHCKH CIIOPOBH, aKO BPETHOCTA HAIPEIMETOT
Ha cropoT He Ouna morosieMa o 50.000 ToramHu AUHAPU;CIPOBELYBAI
MCTPAKHU JIjCTBH]ja TI0 CTOMAHCKUIIPECTAIH;CY/IET 32 CTOTIAHCKH MPECTAIN
KOra € TOa TMPOIUIIAHO CO TOCEOCH 3aKOH;CIPOBEAYBAJI IOCTANKA M
JIOHECYBa OJUTyKH TIOTIPEJIMETHTE 3a TpaBHA IOMOII, 00e30eqyBame Ha
JIOKa3W M CIPOBEIYBamkbe HA MPUBPEMEHU MEPKHU MPEIOTIOYHYBAHETO Ha
MOCTAIKATa;0UTy 1y BaJI 110 IPEAMETHUTE 3a 3aIHIITyBabE BO CYJICKH PETUCTAP,
KaKo ¥ BO IPyTY BOHIPOIIECHU paOOTH;KaKO CTEUACH Cy/IMja MOCTAITyBaJI 10
CHTE TIpalama Mo KOU cO OIpeaduTe Ha OBOj 3aKOH HE Owiia MmpeaBuaeHa
HA/IJISKHOCT Ha CTEUajHUOT COBET.

Cromancku cyn Ha Makenonujadwmi, cropen TtoramHuoT 3PC,
HETOCPETHO MOBHCOK CyJ BO OIHOC Ha OKPYKHHOT CyJ BO PaMKHTE Ha
HaJJIeKHOCTa YTBpAeHA co TorattHuoT 3PC outydyBas o xajiduTe npoTHUB
NPEeCyANTE U IPYTUTE OIITYKHA Ha OKPYKHHUTE CTOTIAHCKHU CYAOBH;0TyqyBal
BO IIPB CTEIEH KOra € Toa OMII0 OAPEIEHOCO 3aKOH;peIaBas o CIIOPOBUTE
32 HaJISKHOCTA METyOKPY>KHUTE CTOMAHCKH CY/TOBH.
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[Toxpaj oBa CTonmaHcKUOT cyx Ha MakeoHHt]a, TOTall, ja IPOoyvIyBaj

CyJICKaTa IPaKTUKa U ONIIITECTBEHUTE OJJHOCH H [10jaBU 3a0€JIe’)KaH! BO TEKOT
Ha paboTaTa Ha CTOIIAHCKUTE CyI0BHU;y4eCTBYBaI BO paboTara Ha BpxoBHHOT
cyn HaMaxkenonuja kora BpxoBHHOT cyn Ha MakenoHHjayTBpIyBaj
Ha4YeJTHN CTABOBU M HAYEIHH MPABHHU MHCJICHA 10 MPAIIakaTa ol 3HAUYCHE
32 EIMHCTBOTO BOINPHMEHATa Ha pEMyOJMYKUTE 3aKOHH U JPYTHTE
NPOMHCH Of CTpaHa HA CYJOBHTE OJ ONINTA HAJUIEKHOCTH CTOIAHCKUTE
CY[IOBH;y4eCTBYBaJ BO paborara Ha BpxoBHuoTr cyn HaMakenoHuja Kora
Ce OIUTydyBa 3a BOHPEIHU IMPABHHUCPEICTBA MPOTUB IPABOCHIHH OUTYKH
Ha CTOMAHCKHUTE CYJOBU HJIM C€ pelllaBa 1o CIIOPOBH 32 HAJJICKHOCT Mery
CYZIOBHTE OJI OTIIITA HAJIE)KHOCT U CTOTIAHCKUTE CYIOBH.
Cropen toramanotr 3PC CromaHcKHOT cyq Ha MakenoHHja Cynel BO
IPBCTETICH BO COBET COCTABEH OJ1 €/ICH CY/IHja, KaKO IMPETCeIaTeN Ha COBETOT,
¥ JIBajIIa CYIUU-TTIOPOTHUIIH, aBO BTOP CTENEH BO COBET COCTABEH O] TPOjLIa,
071 KOW/IBajlla C€ PEIOBHU CYIMH W €ICH CyAHMja-TIOPOTHHK, JOJEKa MaK
KOTa pelIaBajl CIIOPOBH 3a HAUICKHOCT, coBeToTHA CTOIMAHCKUOT CyJ Ha
MakenoHuja OUIT COCTaBEeH O] TPOjIia CYIUH.

HckyctBara on Toa Bpeme, 06e3 pasinka Ha Toa MTO ce paboTu 3a
JpyT BUJ Ha CyJ ¥ APYT OIMIITCTBEH CUCTEM U JPYTH OMIITCTBEHHU yCIIOBH,
Ou MOXKele /1a ce MCKOPHUCTAT, JOKOJIKY IPOMEHHUTE Ce JBIKAT BO HACOKa
Ha CO3/1aBambe Ha MOCEOHH, CIICIIMjaTM3UPaHH CYIOBHU 32 paOOTHH CIIOPOBH.
Cekako JeKa CO3/1aBakbETO Ha CIHEIHjalU3UpaHu CyJIOBH, 3a OWIO Koja
npaBHa 00JIaCT MMa CBOW NO3MTHUBHU M HEraTHUBHH pernepkycuu. Ila Taka,
CO3[IaBambETO Ha MOCEOHH, CIICIUjaIM3UPAHN CYJJOBH O] OJ[pEeHa IpaBHA
0051aCT — KOHKPETHHU CY/IOBH 32 PaOOTHH CIIOPOBH, IPETN3BUKYBA HETATUBHU
TIOCTICTUITH O] TUIIOT Ha:

- 3roJieMeHH OyJeTCKM WHIUIMKAMK W 3TOJIEMEHa  CyJcKa
aJIMAHUCTpAIHja,

- HEMame Ha COOJBETHH YCIOBH 3a paboTa (3rpaau, MPOCTOPHH,
KaOWHETH WTH.),

- MOXKHOCT 32 3r0JISMEHH CIIOPOBH BO BPCKa CO CYAMP Ha HAUIC)KHOCTH

- MOXHOCT 3a 3rOJISMEHH CIIOpPOBH BO BpCKa CO (pyHKIMOHAJIHATa
HaJUIC)KHOCT Ha CYJIOBUTE

- MOXHOCT 32 MpPEKIONyBake W  KOHTPAAMKTOPHOCT U
HECHHXPOHHM3MPAHOCT Ha TIPOIUCHTE BO BpCcKa co paborara Ha
CIICIMjaTHUTE CYIOBU

- mpobiemMH BO BpCKa CO MOYKHA T0jaBa Ha HEAOCTATOK W HEAOBOIHA
00y4YeHOCT Ha CYACKHOT Kajap, CIeIHjalu3upaH 3a pellaBame Ha
CIIOPOBU UCKITYYUBO Of] 00iacTa Ha paOOTHUTE OJIHOCU WTH.
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On npyra mak CTpaHa, CO3JaBambeTO Ha TOCEOHH, CICIUjaTHn3upaHu
CYIOBH Of oOilacta Ha pa0OTHUTE OMHOCH, NMPEIU3UBHKYBAa IMO3UTHUBHU
WHIUJIMKAIIUU U TOA:

noOp3a, 1o edukacHa u 1Mo e(heKTUBHA IMOCTANKa O] pabOTEeH CIIop,
IITO € O]l OTPOMHO 3HAYECHE 32 YYECHUIUTE BO TOCTAIKUTE IO
paboTHU CTIOPOBU

ce 00e30ea1yBa MHOTY IO rojieMa CTPYYHOCT U KOMIIETEHTHOCT Ha
CyAUUTC U CYJUUTC - TIOPOTHULIH,

JIECHAa BOOWJIMBOCT HA HEOCTATOIIUTE BO MPOIMCUTE O oOacTa Ha
pabOTHUTE OTHOCH, KAKO MaTepHjaTHU — TaKa U MPOIIECHH,
1oroJieMa CHHXPOHU3UPAHOCT Ha CYJICKUTE OUTyKH BO BPCKa CO
UCTH WJIW CIMYHU pabOTHHU CIIOPOBH — MOTOJIEMAa BOEIHAYEHOCT Ha
CyJCKaTa mpakca

M0JIECHA IIPUJIATOJUTMBOCT HA IPOMEHH, KAKO O] TPaBEH - HOPMAaTHBEH
TaKa U O] TCXHUYKHU ACIICKT — BOBCAYBAaHk€C HA HOBU TCXHOJIOTHH,
MOXXHOCT Ja C€ CO3[ajar JajeKy IMOoAoOpH YCJIOBH 3a pabora,
OTKOJIKY BO CYIOBUTE CO OIIIITa HAJJICKHOCT, Kajie ce GpopMupaar
camo MOCEOHH OJIIe)IH 32 PAaOOTHH CITIOPOBH, HTH.

2.I1poMeHMBO NOCTOEYKHUOT CHCTEM Ha pelliaBambe Ha padoTeHuTe
CIopoBH*

Bropuor mnpaBen, koH mHpoMeHH €, pedopMH BO IOCTOEYKOTO

MaTepHjaJHOTO M TPOLECHOTO TPYAOBO 3aKOHOJABCTBO, BO BpPCKa CO
BOHCY/ICKHOT CHCTEM Ha 3aIlITUTa Ha MpaBara ol paboTeH OHOC (IpuMapeH
CHCTEM)H CUCTEMOT Ha 3alTHTa Ha IpaBara oj] padOTeH OHOC BO PabOTEH
CIIOp BO TIOCTAIKa MPEeAHANIEKEH CY/l (CEKYHIApPEH CUCTEM).

Hwmeno, noceramHoTo (yHKIIMOHUPAKE HA CHUCTEMOT Ha 3aIlTHTa

Ha TIpaBara oj] padOTeH OIHOC BOH CYJ M CYACKHOT CHCTEM 3a PEIIaBambe
Ha CIIOPOBH Ol oOjlacTa Ha PabOOTHHUTE OJHOCH, OYUIVICHO HE TH JlaBa
NoTpeOHUTE, OIHOCHO 33JOBOJIMTEIHUTE PE3yIATaTH a 3a Toa IMOCTOojar
00SMHM aHAIIU3U U CYJICKA CTATHCTUKH.

3% 3a 0BOj €T O/ TPYMOT, KOPUCTEHHU Ce JeNoBH on bporypara ,,PabotHu cropoBu™ —
[To3uTrBHYM npuMepu o1 cyackata npakca (2011) — n3naBau: JIBmkeme 3a conyjaiHa npasjia
wJlenka“, Ypenuuk Jlumunrap Amacues, ko — aBropu: MBa MuxajnoBcka, Anexcanuap
Kosauesckn, Credan bomkoscku, ['opan Cexynocku, Camro Kapananues, irop Mutnescku
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2.1.MarepwujaJiHO — IpaBHATA JICTUC/IATHBA3a BOHCY/ICKA 3aIITUTA HA
IpaBara oJ] paboTeH OHOC

On ocamMocCTOjyBameTo, 10 ACHEC, JOHECEHH C€ BKYITHO TPU 3aKOHU
3a paborau oxHocu.Henocpenno npen pacnagor Ha COPJ Geme noHecen
3akoHOT 3a paborHure omHocu Ha CPM (20/1990), kojmto Baxkemie
napajesHo CO TOrall MOCTOCYKHOT - COjy3eH 3aKOH 32 OCHOBHHUTE IpaBa
oz pabotuHuot oxHoc (60/1989 u 42/90). 3PO na CPM (1990) cBOEBpeMeHO
nperpre yetupu uHTepBeHuuu (27/90, 10/91, 18/92 u 12/93) u, Bo 1993
rojiuHa, Oerie 3aMeHeT CO HOB, 3aKoH 3a paboTHuTe oqHOCH Ha PM (80/93).
OBoj 3akoH, 32 BpeMe Ha 12 TOTUIIHHOT TEPUOJ] HA HETOBOTO BaXKCHE,
umarre 11 narepsenmuu (03/91, 14/95, 53/07, 59/97, 21/98, 25/00, 34/00,
03/01, 50/01, 25/03, 40/03) — 3a, Bo 2005., ma Ouje 3aMEHET CO HOBUOT, U
c¢ YIITe aKTyeJieH, 3aKoH 3a paboTtHuTe ogHOocH. Ho, 1 0BOj 3aKoH He Oere
NOIITEZICH O]l YeCTH MHTEPBEHIIMU — IPH ITO, 10 neHec (janyapu 2020),
ce JIOHECEHHW JIypH JBacCeT M HIECTHErOBH M3MEHH U JIOTIOJHYBamba CO Ce
enHa ucnpaBka Ha rpemka. [Tokpaj oBa, YcraBauor cyn Ha PCM nonece
TPUHAECET OIYKU CO KoM ce ykuHyBaar oapenou ox 3PO/05, a 3a Hekou
CTIOPHHU WICHOBH C€ YIITE C€ BOJAT IMOCTAIKH 32 OIICHYBakhE Ha YCTAaBHOCTA.

3PO e ocHoBeH u ommt MarepujasieH 3akoH (lex fundamentalis u
lex generalis) k0j, Kako NMPUMapeH WX CYINCHIWjapeH MpaBeH H3BOP, CE
oJlHECYBa Ha cuTe BpaboreHu Bo PM — 0Oe3 omien nanu UMaaTr 3aCHOBAHO
paboTeH OIHOC BO PUBATHUOT HITH, MAK, BO JaBHHOT CEKTOP.

[IpaBHUTE cpeacTBa 3a 3alITHTa HAa paOOTHUIUTE, CIIOpEN
aktyenHuoT 3PO ce 3ronemuja on Tpu, criopen nperxoqauotr 3PO (1993),
Ha YETHPH, CKCIUTUIMTHO CIIOMEHATH, IUTYC €Ie€H UMIUTUIMTHO OApeIeH
NpaBeH MHCTPYMEHT, HO HACTaHa epoJMparmke Ha MpaBaTa Ha PAaOOTHHUIINTE
co aktyenHuoT 3PO vis — a — visnopanemnuot 3PO (1993), mro ke ce Buau
Ol criopetoeHaTa ajnansa:

— IIpBHOT 3amITUTEH HWHCTPYMEHT € MHUCMEHOTO Oapame [0
paboTOMaBavYOT J1a TO OTCTPAHU KpIiewmeTo Ha mpaBoto (wi. 181, 3PO/05):

a)lImeHo, ako paOOTHUKOT cMeTa Jeka paboToAaBavOT HE My T'H
00e30emyBa mpaBaTa o1 pabOTHHOT OHOC I KPIIIX KO€ OMIIO O/ HErOBUTE
npaBa — MOXKe J1a IoJHece Oapame 10 paboToaBavoT, OBOj /1a TO OTCTPAaHU
KPIICHETO, OTHOCHO JIa ja UCIIOJTHU CBOjaTa OOBPCKa;

0) lcto Taka, ako pabOTHUKOT CMETa JieKa, CO MMCMEHaTa oOJylyKa Ha
paboTogaBavoT, € MPEKPIICHO HETOBOTO MPABO MOKE — BO POK OZ OCYM JICHa
07 BpauyBameTO Ha Taa OIyKa, Aa Oapa ox paboToaaBavdoT MCTOTO Ja TO
OTCTpaHU. AKO OBOj, BO HATAMOIIIHUOT CJIEIEH POK O JOTIOJHUTEIHH OCYM
JICHa TI0 BPadyBamkEeTO Ha MUCMEHOTO Oapame O CTpaHa Ha paOOTHUKOT, HE
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'Y KICTIOJTHU CBOUTE OOBPCKH 0] paOOTHUOT OJJHOC, OTHOCHO HE TO OTCTPAaHU
KPIICHETO Ha MPaBOTO — pabOTHUKOT MOXKeE, BO POk ox 15 nena, ma Gapa
CY/ICKa 3aIlITHTA.

Bo 0Boj citydaj KpaTemeTo Ha JOTOTAITHUTE TIpaBa € BO JIBE HACOKH:
NPBO, MOpPAHO POKOT 3a TOJHECYBamke Ha Oapamero Oemie MomoNIT H,
HaAMeCTO ocyM, usHecyBaire 15 aena (wi. 144, 3PO/03); u, BTOpO, Beke He
MOCTOM M3pEYHaTa oApenda Koja Ha MOJHECEHOTO Oapame My MpU3HABAIIES
CYCIICH3HMBHO JI€]CTBO, OZTHOCHO MPOTHIIYBAIIE JIeKa CAMOTO MOTHECYBahE
Ha OapameTo O CTpaHa Ha PabOTHUKOT IO 3aJpXKyBa H3BPLIYBAHETO HA
OTyKaTa — c€ JI0 JIOHECYBambEeTO KOHEUHA OJTyKa Kaj pab0oTo1aBavoT, OCBEH
BO CIIyYauTe YTBPJCHH CO 3aKOH.

—BTOp MHCTpYMEHT Ce MPUTOBOPUTE MPOTHB OJTyKaTa 3a OTKa3, OMII0
J1a € Co MiTi 0e3 OTKa3eH POK; KaKo U MPOTHB OJTyKAaTa 3a CyCIICHINPAHE T.€.
3a O/1/1aJIeuyBabe WM BPEMEHO OTCTPaHyBame 01 paboTHOTO MecTo (wi. 91
u 93, 3PO/05).

— Tpet HHCTPYMEHT, KOJIITO HE € eKCIUTMIUTHO criomeHat Bo 3PO e
npujaBara T.e. MPETCTaBKaTa MM U3BECTYBAHETO TIOAHECEHO JI0 TPYIOBaTa
nHcneknyja. Tyka ocobeno e BaxHa oapendara va 3UT (35/1997), ciopen
KOja MHCIIEKTOPOT € JIOJDKEH J]a IO 3eéMe BO TOCTalKa cekoe Oapame Ha
pabOTHUKOT 3apaay OCTBapyBame, OJHOCHO 3alllTUTAa Ha IpaBara oOf
paboOTHHOT OfHOC M 3amTuTa pu padota (wi. 16, 3UT/97). [Iperxoano, co
3UT (1985), Gerre mpeaBUICHA TOMAJIKY €KCILTUITUTHA Ope0a—Koja, I0Toa,
Oeme nmpezemena Bo crapuot 3P0/93, ciopen koja paOOTHHUKOT, 32 3alITUTA
Ha CBOWTE IpaBa, MOXKEIIE J1a c€ 00paTH A0 MHCIEKTOPATOT 3a TPy, KOj €
JIOJDKEH J1a TOCTAIH 110 0apareTo U J1a TO M3BECTH PAOOTHUKOT 32 yTBp/IEHATa
cocrojba, co TIOyKa Kako Jla ja OCTBapW 3alITHTaTa Ha CBOETO MPaBo (Il
23, 3UT/85 u un. 140, 3P0O/93). [lokpaj moroseMara eKCIUTMIIMTHOCT Ha
onpendara, 3UT (1997) ja mpenBuayBa W JOTOJTHHUTEIHATA IOBOJHOCT
pabOTHUKOT, CBOETO Oapame O MHCHEKTOPOT, MOKPaj MHCMEHO, a MOXKe
Jla TO U3jaBU U YCHO Ipe] HETO — a HOBMHA € BOBEIYBAHETO Ha MOKHOCTA
WHCIICKIIMCKA MHTEPBEHITMja Ja modapaar u KaHJAHJIATHTE 32 BpaOOTyBambe,
OJHOCHO JIMIIaTa MPHjaBeHN Ha jaBEH Orilac Kaj padortonmaBadot. Bo Bpcka
CO M3BECTYBAHETO HA pAaOOTHUKOT TI0 M3BPIIIEHATA WHCIICKIIM]a, 32 Pa3IuKa
on 3UT (1985) — 3UT (1997), npeasuayBa camo JAOCTaBYBamE MUCMEHO
M3BECTYBamE 32 YTBpAeHaTa cocTojoa (wi. 16, 3UT/97).

— Yerpt Mexanusam, o 2005., e crioroxdara T.€. ,,KOMIIPOMHUCOT"
3a JIOBEpYBame HA HACTAHATHUOT CIIOpP HA CIEIUjaJICH ‘MUPOBEH COBET
COCTaBEH O] TPH WICHA, O]l KOM IO €lIeH OmpenenyBaa padoTOAaBadoOT M
pabOTHUKOT — JOKOJIKY CTaHyBallle 300p 3a HHIUBHUIyaJIeH CTIOp WIIH, TIaK, Ha
‘apbuTpaka’ — JOKOJKY CTaHyBale 300p 3a KoJIeKTuBeH criop (wr. 182-183,
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3P0O/05). Ho, 0BOj mpBHUYEH 4JICH MOMOIHA Oerre MOTu(UKyBaH, I1a cera Bo
HETo ce BEJIU JIeKa, BO CIIy4yaj Ha WHAWBHYAJICH MM KOJIEKTUBEH paboTeH
crop, paboToAaBau0T U paOOTHUKOT MOXKAT J]a C€ JIOTOBOPAT PEIIABAHETO
Ha CIIOPOT J1a TO JOBEparT Ha ,,I0CE0CH OpTraH YTBPJIEH CO 3aKOH .

— Ilertn u mocneneH, UHCTPYMEHT € Ty)k0aTa 3a MOKpPEHYBame Ha
noceOHa rparaHcka Cyjcka (MapHWYHA) MOCTArKa, CO Koja ce WHUIUpPAaT
noceOHUTE ,,cIOpOBH 011 paboreH ogHoc™ (wi. 181, 3PO/05).

2.2 IlpouecHo — mpaBHAaTa JIETUCTIATHBA 32 3aIlTUTA HA IIpaBaTa
oz paboTeH OIHOC BO CY/JCKa MapHUYHA MOCTAITKA

2.2.1. 3akoHoT 3a mapuuyHa noctanka (31111)

Bo mornen Ha mpaBara ox paGOTeH OIHOC, OAHOCHO HHMBHATA T.H.
CeKyH/apHa (CyacKa) 3alIThTa, MpolieMaTuKaTa € peryiupaHa co 3aKOHOT
3a mapHuYyHara nocramka (79/2005) xojmTo mocera € U3MEHET U JOTOTHET
BO yetupu HaBpatu (110/2008, 83/2009,/1162010 u 124/2015) o xou camo
BO m3MeHuTe ox 2010 rogwHa ce BoBeAe Majia KOPEKIrja BO OBOj MOoceOeH
BUJI MapHUYHA nocTanka. [IperxomanHo, mak, mocroeme crap 31111 (33/1998),
KOjJIITO Oete u3MeHeT u JoroiHeT (44/2002) — a moToa, mopaau 00eMoT Ha
UHTEPBEHLIUUTE, Oellle n3pad0TeH U HErOB IPEYUCTEH TEKCT.

Co u3MeHUTE Ha OJIPEIONTE KOU ja peTyJIupaar HaBeIeHaBa MaTepuja,
3a MpB T1aT, Ce HAIlpaBH OOM]I 32 33ajaKHYBambE Ha MPOIECHATA TUCIUILIHHA.
Ho, cenak, ocTana BIe4aToKOT JIeka POKOBHTE KOHM CE€ BOBEIYBaaT ce Camo
MHCTPYKTUBHHU, IIPH IITO OTCYCTBYBa EIIEMEHTOT Ha Ka3HyBamb€ Ha Cy/Hjara
KOj, eBEHTYAIHO, OM T'Yl IPEYEKOPUIT MTPOMHUIIAHUTE 3aKOHCKH POKOBH.

HoBunute xoumro ru coapsxu akryennuos 31111 vis-a-vis Heropuor
NPETXOAHHUK, CE CIICTHUBE:

a) BoBemyBame 3aKOHCKM WHCTPYKTHBHH POKOBH 32 3a0p3yBame
Ha IOCTAaIKaTa, KOWMITO JOTOTraml He mocroeja. Taka, BO MocTamkara Io
CTIIOpPOBHU 07 pabOTHUTE OIHOCH POKOT 33 OJrOBOP Ha Tyk0a € OCyM JieHa
(an. 405, 3I1I1/05). Jlokonky, mak, CIopoT Ce OJHECYBa Ha MPECTAHOK Ha
pabOTHHOT OTHOC — POYMINTETO 32 IIABHA pacIpaBa Mopa Jia Ce OIPKH BO
pok on 30 meHa oj JCHOT HA MPUEMOT HA OATOBOPOT Ha TykOara (wi. 405,
3I11T).

0) BoBenyBame Ha HHCTUTYTOT MAKCUMAJIHO TPAaeH-E Ha MOCTAIIKaTa,
KOJIITO € COCeM PEellOK CIOpeaOeHONpPaBeH MPOIECeH HHCTUTYT — a Ce CO
IIeJT 3roJIeMyBambe Ha ePUKACHOCTA M HAMAJyBambe Ha OJI0JITOBICKYBAHETO
Ha CYACKHOT mporec no Hemorien. llocramkara mpen TpPBOCTETIEHHOT
(ocHOBEH) cya MOpa Jia ce 3aBpILIM BO POK OJ] IIECT MECEIH O] ACHOT Ha

107



MOJHECYBAKETO Ha Ty)X0ara, 10JeKa BTOPOCTEIICHHOT [amleNaliioHeH| Cy
€ JOJDKEH J1a IOHECe OJUTyKa IT0 )kajiba MmojHeceHa MPOTUB MPBOCTENeHATa
o/utyka Bo pok ox 30 meHa ox JACHOT Ha MPUEMOT Ha kaydara, OJHOCHO
BO POK O JIBa MECeIa — JIOKOJIKY TpeJ BTOPOCTENICHUOT CY/ Ce Ofp Kaiia
pacmpasa (un. 405, 3I1I1).

B) Bo 10MEHOT Ha T.H. KBaJIM(PUKYBaAHO ,,;IOTOBOPHO 3aCTalyBame"
npe Cyl, JaieHa € MOKHOCT paOOTHUKOT /1a HE MOpa J1a OH/ie 3acTaIryBaH 01l
CTpaHa Ha aJJBOKAT, IIITO € OJIECHUTEIHA OKOJIHOCT, BO MOIVIE]] HA TPOLIOLIUTE
3a aHTXHUpame Ha aaBoKaT. Taka, paOOTHUKOT, KaKO MOJIHOMOIIIHUK, MOXE
Jla TO 3acTalyBa JIMIE JAATUIOMHPAH MPaBHUK KOe € BO pabOTeH OJHOC BO
CHUHIUKATOT ‘-II/Ij YJICH € pa6OTHI/IKOT niu, 1mak, BO CijBOT Ha CHMHIUKATUTC
BO KOj € 3/Ipy>KeH HeroBHOT cuHaukart (wi. 406, 311I1).

r) BoBenena e npernusna oapenda 3a opeyBame Ha T.H. IPUBPEMEHH
MepKH 3a 00e30emyBame, mTO JgoToram He Oemre ciydaj. Bo Tekor Ha
MocTanKara CyJJ0T MOXe, Ha TIPe/IJIoT Ha CTpaHKaTa, J1a OJpeIr IPUBPEMEHN
MEPKH — 3apaJld CHpeYyBamkbe Ha HACWIIHO IIOCTAIyBamkbe WIH 3apajau
OTCTpaHyBame Ha HeHajomecTauBa mrera (wi. 407, 3IIII). [Iporus oBa
pemeHue He Oerire 103BoJIeHa moceOHa xaida, ce 1o centemBpu 2010, xora
ce Mpenm3upalie AeKa MpoTHB PEHICHUETO MOXKE Jla C€ M3jaBH Kayda, HO
JIeKa Taa He TO 3apXKyBa U3BPITYBameTo HA pemenueTo (wi. 93, 31UJI3I1IT/
cent.10).

1) JlaBame MOYKHOCT kaj10ara NpOTHB KOHEYHAaTa Ipecy/a /1a ro Hema
BOOOMYACHOTO T.H. ,,CYCIIEH3UBHO 7A€jcTBO. MIMEHO, O Ba)KHU NMPUYHHH,
KOW Mopaar J1a oujar o0pas3oKeHu, CyA0T MOXKE J1a OMTyYH Kandara Ja He
ro 3aJIpKyBa M3BpIIyBamkeTo Ha omiykara (wi. 409, 3III1) — mro, cexako,
e 1o0po perieHrne BO KOPUCT Ha paOOTHUKOT KOJjIITO ycIieas Ja To Jo0ue
CTIOPOT, 0COOEHO TOTaIll KOTa BO yJIOTa Ha )KaJIUTEN Ke ce jaBU paboTo1aBavoT.

2.2.2. 3akoHoT 3a u3BpiryBame (31)

Bo mornen Ha NpUCHIIHOTO CHPOBENYBAHE, OMHOCHO MPHUHYIHOTO
M3BPIYBamkbe HA CYJACKUTE, MPABOCHIHH W HW3BPIIHU, OUTYKH JTOHECEHU
BO pabOTHUTE CIOPOBH, Mpoliemarukara € peryiaupaHa co 3M* mpeky
CHCTEMOT HAa peHHTerpanuja. 3aKOHOT € M3MEHET M JIOTIOJHET BO TPH
HaBpartu: eqHail Bo 2016, mo egnam Bo 2018 u Bo 2020, a moctojar v OATyKH
Ha YcraBHUOT cyd Bo 2017 u 2018 roaguHa HO, CUTE OBUE MPOMEHU HE Ce
OJIHECYBa HA HHCTUTYTOT PEHHTETPaIH]a.

3 CiyxOeH BecHuk Ha PM 6p. 72/2016.
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Co ompenoute ox 3U(2016) wom ja perynupaaT HaBeIeHaTa
Marepuja Ipu CIPOBEIYBakbE HA W3BPIIYBAKHETO: JOKOJKY HEYCHENIHO €
U3MHUHAT TApUIIIOHUOT POK, KOJIITO CYOT My IO NIl Ha paboToqaBavyoT 3a
Jla TO peHuHTerpupa pabOTHUKOT BO MPOILECOT HA peloBHA padoTa, Torail
,»BpaKkameTo  Ha paboTa ce CIIpoBeyBa 10 AT Ha U3PEKyBakhE NapHUyuHa Ka3Ha
— ¥ TOA TI0 MPUHIMIIOT HA MIHO T.H. MPOIIOPLIHUOHATIHO 3rojieMyBame. Ho,
HaMECTO caMO Bp3 paboTOIaBavY0T, CO aKTYESITHHOT 3aKOH, € MMPEIBUICHO CO
BaKBa Ka3Ha MapajieHo Ja c€ Ka3HHU U OJTOBOPHOTO JIUIIE Kaj pad0TONaBEIOT
— IITO, MaK, CE OYEKyBa Ja a/ie TOOYHUIIICHU Pe3yATaTH MPH e(heKTUBHOTO
CTIPOBEIYBae Ha CYACKHTE OMIYKH BO CHIIA, 3HACJKH JIeKa Toa JIHIE Ke
Ouje ¥ TUYHO MOTOACHO CO OBaa HeTaTHBHA CAaHKIM]a, JOKOJKY Ha JeJ0 He
ja cpoBeie cycKara mpecy/ia Koja € BO KOPUCT Ha paOOTHHUKOT.

IV. 3akiay4ok u HACOKH

W3Bpiienara aHaiv3a Ha MOMMOT, €TUMOJIOTHjaTa W COJp>KMHATA
Ha paOOTHHOT CIOp YKa)<yBa JieKa TOj € TECHO IOBP3aH CO OIHOCHTE Mery
TPYAOT M KalTUTAJIOT BO KAMUTAIU3MOT. PAOOTHHOT CITOp HE € CBOjCTBEH CaMO
3a KaluTaJIu3MOT, HaKO BO HETOBU PaMKH TOj € BUJIMB U IIPENo3HATIUB. Bo
PaMKHUTE Ha TPYAOT, CYIITHHCKUTE €IEMEHTH Ha CIIOPOT CE HAIBPEMEHCKH U
Ce TIOBP3aHH CO YOBEKOT M HETOBUOT OJHOC KOH TPYAOT BOOMIITO U TPYAOT
KaKoO JIeJT O]l YOBEKOBaTa JINYHOCT.

JleHec paOOTHHOT CIIOp € TECHO MOBP3aH CO OAHOCUTE BO pAOOTHHUOT
OHOC M HECOIVIaCyBameTO, PA3HOITIACHETO BO pPAaMUKUTE HA TPYIOT.
Otyka, TOj BO CBOjara MOjaBHOCT MMa JBE CTPAHH, KAaKO MPOIECHA, TaKa U
Mmarepujaiaaa. OBUe B€ CTpaHW Ha CHOPOT ja YMHAT IIEJTMHATA HAa CIOPOT
KOj TOKMY 3apajfl COIp>KHHATA Ha (hOpPMAITHUTE JI]CTBHja U MATEPHjaTHUTE
OJTHOCH BO MHOTY Hemta ¢ crenuduueH. CnenuduaHocTa ce orieaa BO
norpebdara 3a U3/1BOjyBame HA MOCEOHU TpaBmiia oj (POPMaJICH aCIeKT MPU
pelaBameTo Ha paboTHUOT crop, 03 pa3irKa Ha BUAOT Ha CIIOPOT, OJHOCHO
JlaJId TOa € UHIMBUyaJIeH, WK KOJIEKTUBEH padoteH cnop. Toa nonpazdupa
U TIOCTOHE Ha MOCeOHM pabOTHU Cy[OBH KOM K€ T'M pelraBaaT paOOTHHUTE
CIIOPOBH BO CUTE HUBOA, CEKTOPH U PA3IUYHU CYO]EKTH.

On marepujajieH TPYIOB acleKT crenuuyHocTa W Mmoce0HOoCTa
Ha paOOTHUTE CIOPOBM BO OJHOC HA OCTAaHATUTE T'paraHCKU CIIOPOBH CE
oryiesia Kako CIIOpes COMp)KMHATa Ha CIIOPOT, TaKa W CHOpE] METOIUTE Ha
pemaBame. COap)KMHCKA paOOTHUTE CHOPOBU CE€ 3a Mpamiama O TPYIOT
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KOU TIO CBOjaTa MPHUPOJIA CE€ Er3UCTEHINjalIHU Tpalliamka, a O] Ipyra CTpaHa
ce OJJHEeCYBAaT Ha 3aIITHTA HA JOCTOMHCTBOTO HAa YOBEKOBATA JIMYHOCT, KAKO
BO TPYAOT, Taka U BO OIIITECTBOTO. Bo 0HOC Ha MeTOAMTE HA pelIaBambe
THE C€ TOJIMBAJICHTHU W ja HAJMHHYBaaT cTporara (hopMalHO-IIPOICHA
paMKa MaHU(eCcTHpaHa MPEeKy Cy[cKara nocranka. Hanporus, metonute ce
jaByBaaT Kako MUpPHH (IIOCPEIyBambe, MUPEHE, apOUTpaka, MPETOBOPH) U
METO/IM Ha KOJKEKTUBHA aKirja (00jKOT, MUKETHHT, ITPAjK, TOKAYT).

Mmaku ro ceTo 0Ba BO peIBUI TOCOUyBaMe JIeka paOOTHUTE CIOPOBH
MpecTaByBaaT MOCEOHO M3IBOCH M 10 MHOTY HEIITa CIICU(PUYEH TPYITOBO-
NpaBeH MHCTUTYT KOj MMa CBOja BHATPEIIHA €CXaTOJNOTHja U HaJBOpEIIHA
MoBeKecIojHa MaHudecTalyja. 3aToa oTpeOHO € MmoceOHO Ja ce oOpHe
BHUMAaHHE TIPH HETOBOTO HOPMHpPAmE, BO CMHCJIA MITO MOCTOCHETO Ha
nmoceOHa TPYIOBO-TIPaBHA PETYIaTHBA 332 0Baa 00JIaCT ce YMHH 3a Haja00po
M COOJBETHO pemieHue. VIcTo Taka HY)KHOCT 3a YCIICUNIHO pellaBame Ha
paboOTHUTE CIIOPOBHU O CHTE BHIOBH € M3/IBOjyBambe Ha IMOCEOHN pabOTHH
CY[IOBH, CTICLIMjATM3UPaHH 32 paOOTHUTE CIIOPOBU BO PAMKHUTE Ha CYACKHOT
crcTeM 0cOOEHO BO €BPO-KOHTHHEHTAHUTE MPABHU CHCTEMH U MPABHUTE
cucremu Ha Jyroucrouna Esporma.

3a Kkpaj, paboTHHUTE CIIOPOBHU K€ CE€ jaByBaaT BO WIAHMWHA CO MTOTOJIEM
MHTEH3HUTET, 0COOCHO Kako OJpa3 Ha OJHOCHUTE Ha HECOBPIIEHOCTa Ha
€KOHOMCKO-COTICTBEHUYKHTE OJHOCH BO KAallUTAJIOT W KPU3UTE KOH TO
npatar u ke ro nparar. Ho, Toa He 3Ha4YM JieKa TPYIOT U pabOTHHUTE OJHOCH
ce BO KpHU3a, TYKy HalpOTHB, HA TOj HAYMH BCYIITHOCT CE€ 3ajaKHyBa CBECTa,
OATOBOPHOCTA M TPABETHOCTA BO OAHOC HAa Pa30MPameTO W OJHOCOT KOH
paboraTa, a MPETOYEHO MPEKYy OCHOBHATA BPEIHOCTA 3a TPYJAOBa IpaBia
KaKO TPAHCIIEJICHTAIHA, U U3Pa3eHa YIITE MPEKY PUMCKOTO Haueno: “iustitia
est constans et perpetua voluntas ius sum cuique tribuendi” (mpaBmara
€ MOCTOjaHa M TPajHa BOJbA HA CEKOMY Jia My C€ IPHU3HE MPABOTO KOE MY
npwurara, YimnujaH).
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PhD. Lazar Jovevski
MSc. Vladimir Bangievski

LABOUR DISPUTES - PROCEDURAL AND MATERIAL
CHALLENGES AND REFORM NEEDS

Abstract: The court statistics regarding to the number of cases or labour
disputes in front of competent courts in Republic of North Macedonia,
inevitably show that there is a need of fundamental reforms of labour
process legislation. Need for fundamental reforms in the labour process
legislation requires the number of court cases in the area of labour relations
or labour disputes in front of courts, and their constantly increase from year
to year. That high number, in a large extent, reduces the quality of court
procedures and the orthodoxy or the quality of court decisions in the area
of labour disputes. In consideration also we must have to take the time
duration of labour disputes, which contributes to a large extent contributes
to the impossibility of efficient and effective protection of employment rights.
The reform of labour process legislation can take place in the following
directions: Creation of special courts for labour disputes, strengthening
existing labor dispute departments, promotion of peaceful settlement of
labour disputes and prediction the legal preventive measured to prevent
Sfurute labour disputes.

Key words: working relation, dispute, court, procedure, reform, law
protection

111






Dr. Laura Vorpsi*

THEORETICAL ASPECTS RELATED TO THE RULES THAT
SETTLE CONFLICTS OF LAWS IN MATTERS OF SUCCESSION
UNDER REGULATION 650/2012.

UDK 347.65:341.94(4-672EU)
Original research paper

Abstract:The matter of successions demonstrates that, despite numerous
unification attempts exercised on the private law field, still there is not a
common legal language (a common European legal language).! You cannot
yet speak of a jus successionis europaeum, but rather about a plurality of
successional systems - more even than the number of Member States - a
plurality of “software” set on the European common ‘“hard” which are
activated and running by the conflict caused triggering’. The succession
regulation No. 650/2012 has been considered one of the most ambitious
norms that European legislators have brought into force. Regulation is based
on certain principles - some common ones related to European international
law methodology, other specific for the matters of heritage - considered by
the European legislator in order to facilitate, from this point of view also, the
freedom of movement and mutual recognition (“acceptance”) of decisions?.
The law of succession is not limited, therefore, only to an amount of technical,”
accounting” rules intended for the distribution of one patrimony at risk of
being ownerless, but its principles, intended for establishing the rules of the
inheritance devolution, transmission and division, come to legitimize the
departed one s posterity. It is concerned with maintaining and strengthening

* Lecturer at Department of Civil Law, Faculty of Law, University of Tirana. Dr. Vorpsi has
an extensive career as a Lecturer with over ten years of experience. Her field of expertise is
European International Private Law and Succession Law.

' D. Andrei Popescu, “Guide on international private law in successions matters”, pg. 39.
2 Idem.

3 Idem.
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this posterity harmony, fixing what must represent reasonableness and family
ethics. It is, therefore, closely linked to the idea of fairness and morality.
These relate both to the inheritance author individual as well as, equally,
to those who make up his/her family. Furthermore, both the equity and the
morality of an attitude are concepts that evolve over time and cannot be
dissociated from the spirit of the age in which the succession is opened.”
Promoting and developing an area of freedom, security and justice, based
on the free movement of persons, could not ignore the difficulties met in
the succession matter showing foreign origin elements. There was a need
to ensure greater predictability on determining the competent court or
authority to administrate the estate and in establishing the applicable law
thus providing effective levers for organizing the successional planning.’

Keywords: Succession Law, European Private International Law, Conflict of
Law, Regulation 650/2012.

1. The founding and the application of “professio iuris” in
international succession matters.

Unifying private international law of succession was an ambitious
project of the EU®as conflict-of-laws rules, procedural rules, and substantive
law rules with regard to succession differed significantly across EU Member
States. The Succession Regulation not only contains uniform jurisdictional
rules, provisions on recognition and enforcement of foreign decisions and
introduces the European Certificate of Succession to settle succession with
cross-border implications within the EU speedily, smoothly, and more
efficiently but also unifies the rules for determination of the applicable law’.
Harmonized conflict of laws rules should, according to the preamble to the
Succession Regulation, enable citizens within the EU to know in advance
which law will apply to their succession as a whole* The applicable law is
determined by using conflict rules. Traditionally, conflict rules are based on a

* D. Andrei Popescu, “Guide on international private law in successions matters”, pg. 5
5 Idem, pg.8.

B Hess, “Die Internationale Zustandigkeit nach der Erbrechtsverordnung”, in A Dutta and
S Herrler (eds), Die Europaische Erbrechtsverordnung (Munich, CH Beck, 2014), 132.

7 Recital (67) of the Preamble of the Succession Regulation.

8 Recital 37 to the Succession Regulation.
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connecting factor — that is, on a specific element of the legal matter at issue’.
This is an approach that is still followed today in EU private international
law. The country’s law where this connecting factor is located, will be the
governing law of that specific matter. Usually, there are different connecting
factors for other areas of law. Therefore, a conflict rule applies only within
its scope!’.

From observing the ruling of different disputed matters within the
scope of international private law, it is evident that parties make broad use
of their autonomy. As the well excepted “freedom of contract” is a matter of
substantive contract law by which parties have the autonomy to regulate their
interest in the manner they want, on the other side, the freedom to choose the
governing law for their matters falls into the ruling of international private
law, known as party autonomy. This central role of party autonomy was
firstly established in Article 3 of the Rome I Regulation’s predecessor, the
1980 Rome Convention.!" The Rome Convention itself was a confirmation
of the law as it stood at the various member states. '

Regulation is based on certain principles - some common ones related
to European international law methodology, other specific for the matters of
heritage - considered by the European legislator in order to facilitate, from
this point of view also, the freedom of movement and mutual recognition
(“acceptance”) of decisions'®. The principle of the inheritance unity, is seen
in a double aspect: on the one hand, the application of a single law of the
inheritance, regardless of the nature of the assets that make up the estate
and regardless of the location of such assets and, on the other hand, the
identity of principle between the law governing the succession and the court
(or authority) which is competent to administrate it'*. This unity is tailored
around the habitual residence of the deceased from the time of his/her death

° J Carruthers, “Party Autonomy in the Legal Regulation of Adult Relationships: What
Place for Party Choice in Private International Law?”’ (2012) International and Compara-
tive Law Quarterly,905.

' Foundation,limits and scope of party autonomy, Giuditta Cordero-Moss, 83, Private
International Law: Contemporary Challenges

' Convention on the law applicable to contractual obligations 80/934/ecc, (1980) o.j. (1
266/1).

12 See the extensive description made in the so-called Giuliano Lagarde Report prepared as
an explanatory report for the Rome Convention: Mario Giuliano and Paul Lagarde, Report
on the Convention on the law applicable to contractual obligations, (1980) O.J. (C 282)
1-50, at article 3.

13 D. Andrei Popescu, “Guide on international private law in successions matters”, pg. 39.

14 Tdem.
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(last habitual residence — letzte gewohnliche aufenthalt der verstorbenen —
art. 4 of the Regulation on international jurisdiction, respectively art. 21 para.
1 of the applicable law of succession)'. In this respect, recital (27) mentions
that > the rules of this Regulation are devised so as to ensure that the authority
dealing with the succession will, in most situations, be applying ts own law.
This Regulation therefore provides for a series of mechanisms which would
come into play where the deceased had chosen as the law to govern his
succession the law of a Member State of which he was a national.'® Even in
our case, under the rule of Law no. 105/1992 on the Regulation of private
international law reports, international successions localization was made
differently, depending on the nature of the goods making up the estate: on
movable property and the trade fund of the national law of the deceased shall
apply (lex patriae), while on the immovable property, the law of the State on
whose territory each of these assets were situated (lex rei sitae)'’.

In theory and comparative private international law'®, two systems
determine the law applicable to inheritance relations with a foreign element.
The first system is based on inherited property as a unity principle and is
regulated by certain specific legislation (so-called lex personalis). Applying
a particular legislation norm to the whole inheritance relationship avoids any
legal uncertainty by using two different legislative norms. The second system
divides the inherited property into a movable and immovable property.
This division leads to the application of other legal norms". According to
this system, the personal law of the testator will be applied to the movable
properties.

Incontrast, intermsofimmovableproperty, theprincipleofterritoriality
(lex rei sitae) will rule, meaning the law of the location of these immovable
properties. Whereas in the new European legal regulations, the Regulation
650/2012 “On jurisdiction, applicable law, recognition, and enforcement of
decisions and acceptance and enforcement of authentic instruments in matters
of succession and on the creation of a European Certificate of Succession”
goes beyond both of these systems providing freedom of choice of law by

15 Idem.

16 Tdem.

17 Idem.

18 Reimann, Mathias, and Reinhard Zimmermann, eds. The Oxford handbook of comparative
law. Oxford University Press, 2008, pg 457

9] Carruthers, “Party Autonomy in the Legal Regulation of Adult Relationships: What
Place for Party Choice in Private International Law?”” (2012) International and Compara-
tive Law Quarterly 905.
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the testator himself. The principle of the inheritance author's will, although
unformulated explicitly, but undoubtedly resulting from the extending of will
autonomy to a matter in which, traditionally, most national encodings either
could not recognize the possibility of any initiative on his part, or severely
limited its scope, making it practically insignificant®. This principle assumes
that the deceased is not only this transmission's artisan and the creator of the
estate, but also, equally, the one that binds and unites all the inheritance
‘beneficiaries’, giving them the quality of expectant heirs?'. That is why, in
principle, the succession's internationality is primarily assessed by reference
to its author. He/she is the one who determines the law applicable to the
inheritance, whether this law results from his/her last habitual residence, or
it is the chosen law??. Also, by the choice made, he/she creates the premise
of establishing international jurisdiction. Indeed, the general rule in the
matter of jurisdiction is that of the last habitual residence of the deceased
(Art. 4). But if the deceased had chosen as the law of succession the law of
his nationality (or one of nationalities he/she possessed), the heirs shall be
entitled to choose the competence of the chosen law’s state?. But, without
this first step, without this help”, the heirs shall not, even with unanimous
agreement, be able to dislocate overall jurisdiction in the matter, established
by art. 4 of the Regulation

Harmonized conflict of laws rules should, according to the preamble
to the Succession Regulation, enable citizens within the EU to know in
advance which law will apply to their succession as a whole. The primary
conflict rule introduces an essential change in the connecting factor by
which the applicable law for succession is determined. Instead of nationality,
which has been and in many cases still is a traditional and frequently applied
criterion in national conflict-of-laws rules relating to succession, the criterion
of habitual residence® has gained preference. So, article 22 of the Regulation
gives the testator® the right to choose, under the lex successsionis (instead of
the law of habitual residence at the time of death), the direction of the State

20 D. Andrei Popescu, “Guide on international private law in successions matters”, pg. 46.
2l Idem.
2 Jdem.
2 Idem.

2 When applied in EU law, the concept of habitual residence is to be interpreted
autonomously. It will thus be the job of the CJEU to establish what exactly this flexible
term means in the case of a deceased’s habitual residence.

2 de cuius”.
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of which he is a national at the time of the choice, or at the time of death?.
Such a right seems extremely useful (given the number of cases in which
the exemption clause of Article 21?7, second paragraph of the Regulation
may be applicable) for those who, although transferred abroad, continue to
have significant connections to the country of origin?® and expect the law of
the latter to regulate their inheritance. With the newly specified “ratio” of
the provision in question, it would have been more coherent to allow multi-
citizenship entities to choose only the law of their effective citizenship.
However, European legislators have been more liberal in this regard. It has
allowed the holder of multiple nationalities to choose the national law he
prefers (Article 22, part 1/2 of the Regulation).

On the one hand, this broad discretion attributed to the Regulation
testator can easily carry the risk of being applied to the whole inheritance
case, many different laws that might not have a single connection to it*. It
brings out all the practical advantages by avoiding the difficulties associated
with any legal interpreter in identifying the appropriate criteria to determine
the prevalence of one citizenship over another and favour the right’s clarity.
According to recital no.38 of Regulation 650/2012, the exclusion of other
laws (which could theoretically be considered an object of choice) is intended
to protect the legitimized ones from unfair operations that may violate the
rights of the parties. This argument justifies the exclusion of “professio
iuris” in favour of the law of the deceased’s habitual residence at the time
of choosing the law. Still, it does not justify the exclusion of “professio
turis” in favor of other laws. In the above context, we can mention when
“de cujus” has three legal heirs and wants the exclusion from his inheritance
of one of these legal heirs®®. To achieve this goal, he decides to transfer his

26 Choice of law is one of the tools used in PIL to ensure a higher degree of foreseeability of
judicial decisions and legal certainty for the parties; at the same time, it is a tool that takes
into account individual factual circumstances by enabling an individual expression of will.

27 Choice of law : A person may choose as the law to govern his succession as a whole the
law of the State whose nationality he possesses at the time of making the choice or at the
time of death; second paragraph: “A person possessing multiple nationalities may choose
the law of any of the States whose nationality he possesses at the time of making the choice
or at the time of death”.

28 Strong ties to the country of origin are those that indicate a hope of return and resettlement
in the near future in this country, or the fact that part or all of the family wealth and heritage
is located in this country.

2 Consider, for example, the heirs of the third or fourth generation of emigrants who have
acquired the nationality of the Member State of their habitual residence but also retain that
of their country of origin.

3 Legal Pluralism and the New EU Succession Regulation, in “A commitment To Private

118



habitual residence from state X (whose law recognizes all three heirs as
lawful without any exception) to law Y (which recognizes the possibility of
exclusion for the unwanted heir).

2. Excess of power and the selection of the applicable law.

Prima facie, based on the provision in Article 21 of Regulation
650/2012, it seems that such an utterly legal transfer of the habitual residence
would allow “de cujus” to achieve his purpose in an entirely lawful manner.
However, if we consider the reading of the above article, the content of
recital no. 38 of the Regulation, it turns out that the unwanted heir by de
cujus enjoys an effective right to the latter’s property, a property that he
will have benefited if de cujus had not deliberately made the transfer of his
habitual residence just to leave him outside of his inheritance. Precisely for
this reason and to defend the right of the unwanted heirs to be excluded from
inheritance, in the Regulation recitals, the European legislators have already
banned the possibility of de cujus to submit to his inheritance act, the law
of his newly habitual residence. The law that will be applied in this case is
Article 22 of Regulation 650/2012, the law of citizenship. In this case, there
are two essential elements (conditions) worth mentioning. The first element
which is necessary for the verification of the above procedure is to clearly
understand that the sole and the primary will to change the habitual residence
was the only purpose of bringing the exclusion of one of the legitimate heirs
while the second element is that of the request by the excluded heir to prove
the “harmful” intention of de cujus only as a condition for his exclusion
from the inheritance. Such a request must be submitted to the Member State
court who is already ruling the case or to the court of one of the States in
which the testator has its nationality. In the first place, here we refer to the
law of the habitual residence of the deceased at the time of death.

Precisely as a result of this transfer which is allowed by the rules
of the international private law?!, such an “option legis” would have had
(in the application of Article 34, part 2 of the Regulation) as a consequence
the scenario in which it would have allowed all resident entities in third
countries to subject all their inherited property directly to the material law of
the State of their last residence. Such an outcome, which risks undermining

International Law”; Essays In Honour of Hans Van Loon 59 (2013).

1 A Dutta, “Succession and Wills in the Conflict of Laws on the Eve of Europeanisation”
(2009) Rabels Zeitschrift fur auslandisches und internationales Privatrecht, 308.
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the international harmony of solutions in relations with the third State
concerned, has been avoided precisely because it does not correspond to
any valid reason or responds to the widely embraced legislative policy®.
The exemption from professio iuris in favor of the law of the location of
specific properties responds, among other things, to the need to exclude
(for hypotheses in which the aforementioned goods are located in different
states) the ruling of the hereditary issues by specific different laws, which in
conclusion, this Regulation tends to oppose strongly.

Concerning the wording of the “professio iuris”, it follows that
Article 22 of the Regulation considers duly necessary and sufficient only
the declaration of a unilateral will of de cuius®. In particular, it should be
ruled out the possibility that future descendants may enter into an agreement
on the applicable law regarding succession as before the opening of the
inheritance (at this point, it is radically contrary to the common principle
with a large number of European ordinances recognizing heirs’ freedom to
dispose of due to death usque ad supremum vitae exitum) as well as after its
opening. Meanwhile, such a right allows the heirs to choose according to
their will, the law that will regulate the succession, and this would translate
into a pure modification of the last will of the deceased, who had wanted to
plan his succession, or by the law derived from the norm of the conflict or
by the law he has desired as regulatory law?*.

The successor to the professio iuris is the “optio legis”, which can be
expressly provided for but can also “result” from the clauses of the provisions
that contain it. In the first way of choosing, it is necessary to say that the use
of unique formulas is not required, but any verbal expression that manages
to show clearly enough the testator’s will would suffice. Concerning the
elements in the presence of which a tacit choice of law can be considered
valid, it must be said that it is necessary and sufficient that it contains direct or
indirect references (which can be obtained from analysis or straightforward
interpretation of the testamentary act) to the legal institutions or state bodies
of a given member state. It is essential to mention that these legal institutions
or state bodies must be part of a member state’s legal systems for the silent

32 The courts of such States have no jurisdiction to rule on inheritance.

33 1t should be borne in mind that the latter possibility was not provided for in Article 17,
part 1 of the proposal. However, despite the uncertainty surrounding the choice of a law
(the application of which depends on non-current conditions), this possibility is justified in
those cases in which persons, even though they have lost their citizenship of origin, claim
to regain it as a result of inheritance. (returning to the above place).

3% Suarez, Rodriguez “La ley applicable a los pactos sucesorios en la Propuesta de
Regolamento sobre sucesiones, in Diario La Ley”, No 7726, 2011, 159.
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“optio legis” to be applicable and enforceable. Another quality that may
be necessary and sufficient to derive from a testamentary act (“silent optio
legis™) is using a particular vocabulary or terms that clearly and explicitly
belong to a particular legal system of a member state.

On the other hand, it should be borne in mind that to justify the above
phenomenon (“silent optio legis”), drafting a will in a specific language of
a particular member state of the European Union shall definitely sufficient
element. European leln several different cases, gal doctrine in several that
linguistic features do not necessarily provide for the implication of the State’s
legal provisions to which this language belongs. Although encountered
in the doctrine of the European Court of Justice, an example that can be
mentioned is that of an Austrian citizen who sought the application of the
German law provisions to govern his father’s succession (who held Austrian
citizenship). The European Court of Justice has concluded that, in the absence
of other elements such as state bodies or legal practice, the use of a certain
language (German) does not necessarily mean the submission of succession
practices under German law rules. In the above case, it is worth noting that
the claimant’s claim was such that the Austrian and German States both
shared the same language, and based on this claim, it might be acceptable
that the testamentary act (written in German) could be subject to the legal
Regulation of the German State. This was rejected by the European Court
of Justice’s reasoning, which rightly chose to assess based on the legal and
administrative elements of the inheritance act, thus limiting the scope of the
linguistic element only to that of the “means of communication™.

It is also worth mentioning that the possibility of applying the “optio
legis” applies not only to testamentary acts (in their entirety or certain parts)
but also to testamentary pacts. As we know, these inheritance pacts will be
valid only if they represent the expression of the free will of two or more
parties. Therefore, the consent of these parties will have to be given by an
explicit or implicit choice of a specific law. While in the first place, such a
thing may seem simple or easy to apply, it is not. From the point of view
of member states, these testamentary pacts are potential elements that can
cause tax evasion.

An example of this is the case of a testator who, by seeing the
tremendous fiscal burden that the inheritance would have in the German State,
fictitiously tries to apply to his testamentary act, the law of the Bulgarian
State, which not only has no fiscal burden but also presents an opportunity
to benefit in the case of the exchange of the European currency Euro with

35 Bonomi, “Successions internationals: conflits de lois et de jurisdictions, in Recueil des
cours”, 2010, 78.
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the Bulgarian national currency. Thanks to this example, it is understandable
how such a possibility of tacit and fictitious “optio legis” poses a significant
problem in terms of the economic and fiscal aspects of some of the European
Union countries. For this reason, many countries, such as Germany, Austria,
France, Belgium, Luxembourg (i.e., countries with a healthier economy in
the European space), have been explicitly against such an alternative to the
silent “optio legis’*. However, despite these initial objections, it has been
noticed in practice that the new European Regulation no. 650/2012 provides
(exists) two essential elements that limit the fictitious cases expressed above.

The first element is that of the individual will. This will must be
clearly expressed or obtainable, and it will be only the bodies of the
requesting and applicant States which will judge the existence of this will.
In short, this means that taking once again the above example; it will be the
courts of the states, respectively; the German and Bulgarian ones, that will
express the existence and validity of this will uniformly. The second element
that can be mentioned consists of the relevant provisions of the chosen
State’s law. Such an element constitutes a limitation for the possibilities of
abuse of the “optio legis” as long as in the provisions of each of the laws
of the European Union countries; there are equal provisions by the latter,
precisely intending to prevent the occurrence of these abusive phenomena®’.
This means that, if a German citizen wants to apply Bulgarian law to the
testamentary deed to which he is the heir, Bulgarian law will have (within it
certain procedural measures which have been specially created) to identify
and prevent such fictitious cases of “optio legis”. When they dictate such a
case, these mechanisms automatically cancel the application of their law to
the testamentary act by returning it to the State of origin®®.

In the conclusion of this reasoning, it is worth mentioning the fact
that the doctrine of the European Union court has not yet faced practical
cases of such a nature. This has not happened due to the lack of real cases
but because the national courts have been very appropriate and fair in their

3¢ A.Dutta: “The new international movement of the European Union. Eine erste Lektuere
der Erbrechtsverordnung 7, in* Rabels Zeitung ”, 2013, 9. Inclusion under the discipline
of inheritance pacts and mutual mutual will (always assuming that the latter impose
restrictions on the future freedom of those who leave a will) is an opinion that is widely
shared in doctrine.

37 Padovini, F., “Il certificato di eredita’ europeo” in “Trattato di diritto delle Successioni e
donazioni”, diretto da G. Bonilini, Milano, La successione ereditaria, Vol 1,. 2009, 74.

38 Castellaneta, Marina, “Responses au questionnaire en matiere de Successions et testaments
Consiglio Nazionale del Notariato Commission des Affaires Européennes et Internationales
Réponses aux questions posées par le LIVRE VERT, 89-96, Succession et testaments, COM
(2005) 65 final du 1 mars 2005, {SEC (2005) 270}.
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choices. A case worth mentioning is that of the German Supreme Court.
Germany was itself one of the prior countries that had initially spoken out
against the possibility of including “optio legis” in Regulation no. 650/2012.
In a large number of cases, it is this court that has chosen to sacrifice not only
the economic interests of the State but also its non-jurisdictional powers in
favor of the principle of choice or free will expressed by de cujus. Again,
this same court, through its pronouncements, has reflected about what are
the practical limits or limitations in defining a silent “optio legis” (mentioned
above). In conclusion, it is seen how the provisions of Regulation no.
650/2012, regarding the institute of “optio legis™ are entirely comprehensive
and substantial. This fact is reinforced precisely by the lack of need to clarify
interventions by the European Court of Justice, which has often been called
upon to resolve legal or interpretative problems related to various European
justice elements.

In the above reasoning, two important transitional provisions deserve
to be illustrated to preserve the heritage planning acts that were drafted by
“de cuius” before the date of application of the Regulation. In the first place,
Article 83°°, second paragraph, does not affect the validity of the choice of law
that satisfies the “conditions” mentioned in Chapter “III”” of the Regulation.
This means that the above provision is valid “in the application of the norms
of private international law in force, at the time of the election of the law
in the state in which the deceased had his habitual residence or in any other
state, the citizenship of which he owned.” In conclusion, regardless of the
wording (referring to the “validity” of the “optio legis) the norm must be
interpreted in two aspects. On the one hand, this norm serves as a possibility
to choose the applicable law to the testamentary act, the law of that State of
which de cujus is not a citizen when drafting the will but to whom he will
be a citizen at the time of death. On the other hand, such an option with a
retroactive effect can not be applied when the law that seeks to regulate the
inheritance is that of the habitual residence that de cujus is expected to have
after drafting his inheritance act. Such a conclusion is reached by analyzing
the text of Article 22* of Regulation no. 650/2012, which provides the

3 A disposition of property upon death made prior to 17 August 2015 shall be admissible
and valid in substantive terms and as regards form if it meets the conditions laid down
in Chapter III or if it is admissible and valid in substantive terms and as regards form in
application of the rules of private inter national law which were in force, at the time the
disposition was made, in the State in which the deceased had his habitual residence or in
any of the States whose nationality he possessed or in the Member State of the authority
dealing with the succession.

40 Choice of law 1. A person may choose as the law to govern his succession as a whole
the law of the State whose nationality he possesses at the time of making the choice or at
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possibility of choosing the law of that State, whose citizen is the testator*!
at the time of drafting the inheritance act the time of his death. On the other
hand, Article 21 provides only the possibility of choosing the usual place of
residence that de cujus will have when drafting the will and not at the time
of death.

Conclusion

Harmonizing European Union private international law rules on
succession law was clearly an unprecedentedly ambitious project of the
EU in the sphere of PIL, given how little successful harmonization on an
international level had already occurred in succession matters.*

The need for the implementation of Regulation 650/2012 has been
great, for many reasons, some of which are: the Regulation has facilitated
the inheritance governing procedures; the recognition of Member State
documents in other Member States; avoiding of eventual conflicts of state
laws on inheritance issues, and other reasons®.

The general assessment on the provisions contained in Regulation
650/2012 as to the right of the testator to choose the law applicable to his/her
succession is positive. Interpretation issues arise out of the provisions related
to the choice of the law applicable to the succession, in particular when
the choice is made by a mutual or a joint will or regarding the substantive

the time of death. A person possessing multiple nationalities may choose the law of any of
the States whose nationality he possesses at the time of making the choice or at the time of
death. 2. The choice shall be made expressly in a declaration in the form of a disposition
of property upon death or shall be demonstrated by the terms of such a disposition. 3.
The substantive validity of the act whereby the choice of law was made shall be governed
by the chosen law. 4. Any modification or revocation of the choice of law shall meet the
requirements as to form for the modification or revocation of a disposition of property upon
death

“I'E Lein, “The Commission Proposal for a Regulation on Succession” (2009) 11 Yearbook
of Private International Law 133; E Lein, “Die Erbrechtsverordnung aus sicht der Drittstaa-
ten”, in A Dutta and S Herrler (eds), Die Europdische Erbrechtsverordnung (Munich, CH
Beck, 2014), 203.

42 Convention of 5 October 1961 on the Conflicts of Laws Relating to the Form of Testamen-
tary Dispositions (entered into force in 1964); Convention of 2 October 1973 concerning
the International Administration of the Estates of Deceased Persons (entered into force in
1993); Convention of 1 August 1989 on the Law Applicable to Succession to the Estates of
Deceased (not yet in force).

43 A.Ahmeti, F.Musliu, ‘Legal Regulation of Succession in European Union Law, Case Study Regulaﬁon no. 650/12 Of the
European Union’, pg.16.
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validity or the form of the choice. As to the crucial point of the protection
of the persons entitled to a reserved share, the conclusion to be drawn is
that these persons are in danger of being deprived of their rights through the
choice of the lex hereditatis. They may to a large extent rely on the general
mechanisms of PIL (public policy- fraude a la loi) in view of successfully
preventing a choice of the applicable law done at their expense. This is
a good example of the role of general PIL provisions in the context of a
detailed and specialized codification.*

“ E. Vassilakakis, ‘The choice of the law applicable to the succession under regulation
650/2012 — an outline’, pg. 232.
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Abstract: Human society at all times faces changing systems, new mentalities,

a world of continuous technological change, and so it needs to be adapted.

Education is a very important part of any society as an essential tool to
prepare young people for work in the modern economy and in its effort
to ensure that the country remains competitive and innovative in the face
of increasing global competition.Higher education in Albania is facing
ongoing challenges which are proving to be an obstacle in raising quality.

The origin of the most salient challenges can be summarized as follows:

the quality with which students are admitted to the university, the lack of
material and scientific basis that high schools provide for these students, as
well as the lack of scientific basis for professors. Also, the lack of internship
as part of the study programs at the University of Tirana continues to be
a problem that is not being offered a solution. Compared to the practical
work opportunities offered by developed countries, Albania is far behind. In
this paper we will look at how developed countries such as Germany have
provided solutions to this problem.In our opinion, if we aim to raise the level
of Albanian higher education, the first priority is to work hard to find funds,

funding methods and forms of cooperation between Albanian Universities
and Western Universities to enable access to enough professors and students
in contemporary knowledge and literature. Civil society in general should be
maximally engaged, so that this issue has the attention of public opinion and

* Lecturerin the Departmentof Criminal Law, Faculty of Law, Univrsity of Tirana ela.
podgorica@fdut.edu.al
**ZICO SH.A Company Lawyer sonjamemoci2(@gmail.com
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all responsible bodies. However, problem solution and quality improvement
remains largely, if not exclusively, in the hands of politicians and academic
staff.

In addition, the paper offers a number of recommendations addressed to
the involved and interested parties in this issue.

Keywards: academic staff, human, politicans.

1.Higher education

Higher education and its links to research and innovation play a key
roleinindividual and social development, preparing the specialists the country
needs to ensure the economic growth and prosperity of society. In Europe
today, higher education is a public good, but also a public responsibility,
while higher education providers enjoy a considerable degree of institutional
autonomy and full academic autonomy. The role of the state is to define the
legal framework for higher education, guaranteeing equal opportunities for
all, including the quality assurance framework, for which standards exist
within the European Higher Education Area (HEAL). Such a framework is
defined by law no. 80/2015 “On higher education and scientific research,
higher education institutions in the Republic of Albania” and relevant
bylaws.

Higher education is one of the essential components of social
and political transformations, especially in societies in transition, which
directly affects the development of democracy and creates preconditions for
economic development.

Education is considered one of the main pillars of society. An
educated society leads the development of a nation. The fact that education
systems are constantly changing does not indicate instability. But rather on
the other hand, they serve to better adapt to the changing society. From the
beginning, the education system in Albania has undergone changes after the
fall of the communist system and society’s approach to these changes has
been a sensitive issue. These changes were not well studied, as they were
located in a very unfavorable environment, in which our education system
came from a widespread politicization and did not always have the right
fruits that were often perceived by us as experiments. These changes have
not passed without debate, not only by academics, but also by students and
civil society.
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In Albania, higher education is facing ongoing challenges which are
proving to be an obstacle in raising quality. The origin of the most prominent
challenges can be mentioned: the quality with which students are admitted
to the university, the lack of material and scientific basis that high schools
provide for these students, the lack of scientific basis for professors, the lack
of internships as part of study programs . In the following we will analyze
these issues in a more comprehensive way.

1.1Practice

The theory-practice gap in the formation of students is another issue
that creates difficulties for their inclusion in the labor market. Organizing
student internships through formalized agreements that higher education
institutions develop with public institutions, agencies, businesses and private
companies, as well as the development of more interdisciplinary study
programs, is a guarantee for a better interconnection of study programs. with
the needs of society, the economy and the demands of the labor market.

In addition to the internship offered by the faculties where students
have completed their studies, students and young professionals up to the age
of 26 are enabled to participate in the National Program of Work Practices in
state administration, at central and local level, and other public institutions
for youngprofessionals. The National Internship Program has included young
people and students in an integrated work experience and in interaction with
career professionals in public administration, to gain a qualifying experience
that affects the development of their professional skills and practical skills in
recognition of the public administrative system.

Although professional internships are offered as opportunities for
graduate students, there is still much space to be utilized within the public
administration itself. On the other hand, students need to be encouraged and
supported to develop professional internships at private companies as well.

Compared to the practical work opportunities offered by developed
countries, Albania is far behind. Germany is obliged to do practical work in
many study programs, in addition it also offers the possibility of dual
studies. Placement during the studies is done in coordination with different
companies, so that students can become professional and prepare for
the labor market . As presented in a DAAD" study " this enables them to
become more familiar with employers as well. Although Albania may not
have sufficient capacity to provide these opportunities, it can at least engage
in the establishment of a larger number of counseling centers, which could

'"DAAD is the largest funding organization in the world for the international exchange of
students and scholars
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guide students in finding practical work.
1.2 Teaching and research

The need to place greater emphasis on quality teaching, student-
centered learning and the use of innovative teaching methods are already a
necessity in institutional teaching practices. The aim is to improve the content
of scientific research, based on national priorities and from the perspective
of the current priorities of the country’s development. The scientific-research
activity aims to increase the quality of education, creating opportunities for
academic staff and students to acquire skills for independent research, in
function of sustainable professional development and academic career.

Scientific research in HEIs? is at a lower level compared to
European and regional HEIs, while research work in most cases is the result
of individual initiatives of teachers and not institutionalized activity. The
career advancement of the academic staff depends mainly on the results
in the research work, while less attention is paid to the performance in
teaching. However, in recent years there has been progress in this regard, in
particular through the application of teaching evaluation by students, which
is realized through anonymous questionnaires.

1.3 Academic staff

It is also worth mentioning that in the academic year 2018/19 the
effective teaching staff in Albanian HEIs consisted of 4,844 lecturers or 28.7
students per lecturer. In this respect, Albanian higher education is below the
standards of higher education in the EU, where the student-lecturer ratio is
15.4, as well as in candidate countries such as Turkey, Serbia and Northern
Macedonia where the number of students per lecturer is 25.6, 24.2 and 15.3
respectivelyt!

This figure is really worrying, as it is not in proportion to the academic
staff, infrastructure and all other necessary resources. As a result, higher
education in Albania is producing quantity, not quality.

A lower number of students would create a more favorable
environment, as well as this would provide space for all students to
express and realize their requirements to be trained and gain the necessary

2Institution of Higher Education

3https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Tertiary _education_
statistics
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competencies. The number of students can be reduced by raising the
admission criteria in faculties. Also, increasing the number of academic staff
would alleviate the problem of high student numbers.

14 Literature

Lack of literature and / or inadequate literature for certain subjects
results in a decrease in the quality of studies, due to the fact that this forces
students to learn from slides prepared by professors or even to receive
ready-made information from students of previous years. . In our country,
books are often replaced with only some relevant material for the subject,
and unfortunately this does not give the feeling of serious and in-depth
studies. Also a problem remains the literature which has not been reviewed
over the years and has not been adapted to new legal changes and current
affairs. It is therefore imperative to review and reorganize the literature
immediately.

1.5 Technology

The use of information and communication technology has
significantly influenced the advancement of higher education in the world,
both in terms of the content of study programs and the way of study. Thus,
thanks to information and communication technology, students today
have access to quality teaching materials, while distance and combined
study programs offer opportunities for maximum flexibility in terms of
time commitments. Also, ICT¥ has also influenced the improvement of
other services for students such as those of the secretariat. Nowadays, the
vast majority of European universities offer online secretarial services to
their students, thus achieving more efficient delivery and coordination for
both students and academic staff. Therefore, it is important that the ICT
infrastructure and digital services in higher education are continuously
improved.

In our country we see an insufficient use of ICT in higher
education. This can be seen from the websites of higher education institutions
which, in most cases, do not contain the necessary information about the
work of the institution, while digital services for students are limited.

The existing infrastructure in public institutions of higher education
does not enable the effective use of ICT for teaching and research purposes.

*Information and Communication Technology
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Lack of distance learning programs and combined learning
programs or as it is otherwise known “blended learning™ . At present, in
Albania there is no higher education curriculum offered remotely or in a
combined form. Meanwhile, distance learning during 2020 is realized in
fully synchronous form, through real-time lectures.

In terms of digital opportunities for students and faculty, the results
of a survey conducted with 14,000 Albanian students show that only 22% of
them have a laptop, which speaks of limited use of opportunities offered by
technology.le! .

To solve this problem we think that there should be support for
students to purchase personal equipment. As students of public HEIs are
provided with a student card, measures should be taken to enter into contracts
with suppliers of ICT equipment to purchase personal equipment for
students on more favorable terms, including price reductions and installment
payment. This opportunity is given to almost all students who study at
European universities but not only. The student card in these countries offers
a wide range of services which these students benefit from at more favorable
prices, creating many facilities for student life.

2. Internationalization of higher education

Internationalization of higher educationis a relatively new concept
related to the increased mobility of students, academic staff and skilled
workforce. In the last 30 years, the European Union has given great
importance to the mobility of students, academic staff and researchers,
creating for this purpose special programs such as: Tempus, Erasmus -+,
Marie Curie, etc. From the point of view of a country in transition such as
Albania, the purpose of such programs is to expose students and academic
staff to the best European experiences, as well as to establish cooperation
relations between Albanian and European universities, thus contributing
to the integration of Albania’s best in the European Higher Education
Area. Albania would benefit from the creation of joint programs of Albanian
HEIs with those of the European Union that would affect the increase of
the quality of the offer in the country, meanwhile, if these programs are in
English they could be attractive for foreign students, whose presence would

SMixed learning, also known as hybrid learning, is an approach to education that combines
online educational materials and opportunities for online interaction with traditional
methods between student and faculty.

®National Education Strategy
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be an added value for Albanian higher education.

Conclusions and Recommendations

If we accept that the above-mentioned challenges are determinants
where we can support the evaluation of the current stage, we find that first of
all, it is necessary to increase efforts to set much stricter admission criteria
at the university level and especially at the postgraduate level. Only such
criteria will make it possible, among other things, to prepare the conditions
for meaningful, deeper, mutual and comprehensive discussions of lecturers-
students in the auditoriums. Secondly, in terms of material and scientific
basis, we notice that there are shortages, even shortages of Albanian language
textbooks in some fields or shortages of contemporary laboratories and
access to online libraries. Although literature in English can be motivating
for those students who know English relatively well, for others English
may be a more difficult rather than very easy difficulty to cope with. Third,
in terms of the scientific basis, the pedagogical staff faces innumerable
challenges. Suffice it to say that most of them do not even have access
to contemporary literature through online library networks, a very basic
condition for teaching or research. And yet, constant efforts are being made
in this direction and there is hope. Finally, the provision of internships (or
short internships near companies), where students work in their profile,
makes it possible not only to bring students to the practice interns, but also
significantly increases the opportunity for employment. Strengthening links
with the business community as well as using “experiential learning” as
a form of teaching, where students apply directly what they learn, while
helping the community, is another well-known practice worth following.
. All the challenges mentioned above require time and conditions to be
solved.

We think that Albanian universities, despite the above-mentioned
challenges, have the potential to prepare students with solid knowledge; There
is no lack of Albanian students who are distinguished for their work
discipline and great desire to learn, who are able to compete successfully
in the international arena. Most Albanian university degrees are accepted at
American universities. We proudly say that we have many Albanian students
who represent us with full dignity in the international arena.
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Atficimpaxin: 'enoyug, negoiyciliusa 8pcilia MAcO8HOT KpUMUHANUITEA, He
Apeqgciiiassa camo acileKill cagpemeHol goba, eeh, HaX3canlocili 09IUKY bYQCKe
ucttiopuje Koja ce ctiianno onassa. Hcitiopuja je iyna apumepa puierba 0801
KpusuuHoi gena tiovesuiu 09 Upeoduiline 3ajeguuye, Kaga cy uciipedvena
inemena, cee Qo ganawrbux gana. Ilocneguye o gpywitieo ykasyjy Ha 3uadaj
meioge 3auitiuilie Koja ce ocilisapyje ¥ HOPMAUSHOM ogpehersy 3104uHa
fenoyug. Hopmaitiusno ogpeherve obenedxcasa esonyyuja HOPMATIUSHUX
iliexcitioga Hpahena mUxo8UM HelloCpeQHUMITIPAHCIOPITIosarsemMa y 6e3u
ca HegospuleHuM OOIUKOM — [eHOYUuQa, CAay¥yeCHUWIieom, upooiemom
fHpaguyuonanuepasiuke usmely @usuuxoi u gpywitieeHoi eremeniiia geua,
KAo U pasnuyuitie Gpaxkifiuyune upumene oiitysxcHuye. 1 lpobnemu koje Hanasumo
y tipumepy Cpebpenuye goeoge 9o ykpuiiliarea Koilba Hayunuka. Ommyga, osaj
pag tiopeg c8e006yX8ailiHOl fpuKaza ieHoyuga Kao mehynapogoi KpueuuHoi
gena, iogopu o mweiosum cieyuuunum Kapaxiiepuctiukama, toimpedoama
QOlIyHe UNU Merbarba Hopmuparea gena. Oeum pagom pasmatipa ce iuiliarse 9a
Ju je fenoyug jout yeex ,, wiady “ wiema y cpickom dpasrom scusoimiy. Osaj pag
he, y yuwy gotipunoca fioctiiuzarey jeQuucilieeHol ciliasa, gaitiu 0Qiogope Ha
doctiiasmena tuitiara. Hciiogpemero, ayimiopu 080i paga gahe uciiopujcky
lene3y KpusuuHoi gena ienoyuq 3auitiuhenoi melhyHapogrum apasom.

Kwyune peuu: melyynapoqHo KpuBUYHO J1€I10, TEHOIN, IIPABHO HOPMUPATHE,
3aKoH, genos occidere.
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YBox

CxBarame 1ojMa T'eHOIU, y YUjeM TePMHUHOJIONIKOM oapehemy ce
HaJla3e /1Ba FeHepHYKa MojMa M3 JBa pa3iIMunTa je3uKa, HaM Jaje 3a MpaBo
J1a IOMHUCJIMO J1a CY FEeTOBH IMOJIA3HU OOIHIIN MPUCYTHH O CAaMOT TTOYETKa
YOBEKOBE IMBUIIN3AIIM]E, TOCEOHO MMajyhu y BUy YME-EHUILY /1a OCHOBA
peuy MOTUYE U3 JTATHHCKOT ¥ TPYKOT je3HKa.

Ped reHomma je koMOMWHAIM]ja TPUKOT TEPMHUHA “genos* (Hapo, poxm)
U JIATHHCKOT TepMUHA,,occidere’ (yOUTH), KOjU HaM yKa3yje Ha OIIITY
MPUCYTHOCT T€HOIU/1a KPO3 UCTOPH]Y, O FbeHOT TI0YETKA, CBE J0 JaHAIITHET
naHa. ['eHonua je KpUBUYHO /IO KOje MPaBHY IEeTePMHUHALIN]Y, IMEHOBAE
u mehyHapomHu kapakrep noobuja Tek y XX Beky.

Ha Hemocrarak mpaBHE eTepMHUHAIMje W TOJMOBHO onpehuBame
TeHOIU/Ia yKaszyje u cam Buncton Yepuwnn, y jemHoM o cBojux obpahama,
TJIC 3a TSHOIHU KaXe Ja je: “KpuBHYHO Jeino 6e3 umeHa”'. On came u3jaBe
Buncrona Yepuwiia, ma 10 I0jMOBHOT ofijpel)erba MPOoIIo je caMO HEKOIHKO
ronuHa. [onmune 1944, “xpuBudHO Aemo 0e3 uMeHa” je Ha3BaHO “TeHOIUI .
bpojun Tteopernyapu Rafael Lemkin-a, TOJbCKOT TpaBHUKA, CMAarpajy
“omeM reHomuaa’, mTO Tpeba CXBAaTUTU KOBaYeM TepMHuHa reHouwmua.’ U
MopeJI Tora caM KOHIIENIT TeHOIMIa He MpecTaBiba Lemkin-oBy unejy Beh
je cTap KOJHMKO M CaMO YOBEYAHCTBO, M3BEJCH j€ W3 KOHCTAHTHE MOTpede
JIOMHHAIIM]e jeIHe HaJl APYroM TpyroM. 3Havaj paaa Rafel Lemkin-a ornena
Ce y MOjMOBHO] U CaJP)KUHCKO] WHKPUMUHAIMJU OBAKBUX IMOHaImIama.OH
ce 3amaxe 3a Mel)yHapoIHO CAHKIMOHHMCAE OBOT KPUBHUYHOT [€Jia Kao
3JI0YMHA Sui generis, y3eBm y 003up nokosb y Typckoj 1914-1923. rogune,
oxo 1,5 munmona Jepmena u 300.000 I'pka u xomokayct y kojem cy Hemim
nobuu 5-6 munmuona Jepeja. [1o memy, TeHONHT je ,,yHUIITaBake Hapoia
WIIA €THUYKE TPYIIe* ¥ pe3y/Tar je CBECHOT U CHCTEMATCKOT, KOOPIUHHCAHOT
TUTaHA pa3HUX akiyja ca [UJbEeM YHHIITEeHa/UCTpeOsbeha n3abpaHe rpyme
Kao TakBe.’ Pe3ynrar 3Hauaja MHKpUMUHAILK]jE OBOT Jena jecte KonBeHnuja
0 CIpeYaBamy U KaKibaBamy 3704rHa reHouu u3 1948. roqune. Kachuje,
1959. ronune, Peter Drost je neuHICA0 TEHOIU Ka0: “HaMEPHO JINIIABAHE
KMBOTA JbYIH KOjU puniaiajy onpehenoj rpymu’.

! Schabas, William, A., Genocide in International Law, The crimes of crimes, Cambridge
University Press, 2000, p. 14.

>Martin, J.M., The man who invented “Genocide”, The public career and consequences of
Raphael Lemkin, Institute of Historical review, 1984, ctp. 3.

3 Lemkin, R., Axis Rule in Occupied Europe; Laws of Occupation, Analysis of Government,
Proposals for Redress. (Washington: Carnegie Endowment for International Peace. 1944.
Pp. xxxvii, 674.)
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[ToBon 3a oBakBo oxapeheme camor mojma TeHomwn jecte Jpyru
CBETCKH AT, OMHOCHO TOCTYyIName HamucThuike Hemauke Hax jeBpejcKUM
HapOJIOM, CIIOBEHCKUM HapoauMa, poMuMa. Jlakiie yciiea OBaKBIX HEMUITHX
norahaja, jaBuia ce morpeda Ja ce 3a jeJHO TaKBO TOCTYIAame MPaBHO
JIETEePMUHUIIIE U TIOjJMOBHO OTPEICTH Ka0 KPUBHUYHO JIEJIO TeHOIH/I, JaHacC
samruheno mehynaponnum npasom.Ha3us renonus, ycBojuia je ['enepanna
ckynmrrHa Y H Ha mpBoM 3acenamy. Hakon Tora ciienn onpeleme renormma
Uy IpYyTruM aKTuMma.*

OBaj pan, mopen cBeOOyXBAaTHOT TPHKa3a CaMOT KPUBUYHOT Jieia
TeHOIHa Kao Mel)yHapOmHOT jeja, TOBOPU M O HETOBHM CHEHU(DUIHUM
KapaKTepUCTUKaMa, MoTpedaMa JIOIyHe WM MEbamka HOpMHUpama Jena. Y
UCTO BpeMe, OBaj paj ce 0aBM M MCTOPH)CKOM T'€HE30M CaMOT KPUBHYHOT
Jienia TeHOIH 1A,

1. Hcropujcka renesa KpUBMYHOT J1eJIa TeHOLUAA

[Tona3zum oOAMIM KPUBUYHOT Jieja TEHOIHMIA Ce MOTYy MpoHahu jorn
y caMOM TO4YeTKy pahama JbyAcke nuBmimsanuje. GopmupameM MpaBHE
CBECTH, (POPMHUPAEM MPBUX JIp’KaBa U M0jaBJbUBAKEM MOTPeOE 3a IMPBUM
3aKOHHIIIMA, MOXKE C€ 3aKJbYUYHTH J1a Y TAKBUM yCIIOBHMa CBAKO MTOHAIIAE
NOjEAMHIIA WITH TPYTIe, TOCEOHO OHO MOHAMIAE KOje MPOU3BOIN HETATUBHE
MOCJICANIIE, TIO/JIS)KEe HEKOj BPCTH CaHKIHMjEe Kojaje Owmiia peryiucaHa
00MYajHUM TPAaBOM WJIM HOPMaMa Koje Cy IPOMHCaHe YIIPABO Y TUM IPBUM
3aKOHUIIMA KOjU Cy OCTaJIH 3a0€JIe:)KEeHH Y TPaBHO] HCTOPHjU YOBEYAHCTBA
Ka0 TeMeJb HACTaHKa MPAaBHOT HOPMHUPAbA.

Hcrpebibere POMOBCKO-IDICMEHCKUX 3ajeIHUIIA HHje HCTOPHjCKa
HerozHaHuna. lllupeme Tepuropuja, patoBU 300T TEPUTOpHjE, OICTAHAK,
Ooraheme, yHHINTEHE YUTABOT POAA WJIM HApoJa TOKOM OCBajama Cy y
OCHOBH MCTOPH]jCKE TeHEe3€ U MOYEIH TeHOIH/Ia KPO3 HCTOPH]Y TIOCTOjamba.

VYxonmuko y3memo bubmmjy, CBeto mucmo, W MOKyImamo ga Hahemo
N0jaBHU OOJIHMK reHonuaa y camoM CBETOM MHCMY, MOXKEMO ra rnpoHahu y
neiry rne Mojcuje MohuMa koje cy my aare nenu LlpeHo mope ca nuibeM
na crmace JeBpeje on Hamanma ermmarckor gapaona’. M3 Te came reHese
MOXKE C€ 3aKJbyUHTH JIa j€ jeIHa TPyIa, KOHKPETHO JeBpejH, yrpoKeHa O
CTpaHe €THITaTCKe BIACTH, KOHKPETHO ErUIIaTCKOT CyBEPEHa, U Kao TaKBa je

*Josanosuh, A., MeljyHnapomso kpuBr4HO mpaBo, beorpas, 2021, ctp.117

3 Ipyra kwura MojcejeBa, kibura M3nacka, noctynHo Ha https://www.rastko.rs/bogoslovlje/
delo/10450
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MopaJa Jia HalryCcTH ofpel)eHy TepuTOpH]jy, jep Cy CTBOPSHH TAKBH yCIIOBH Y
MIOMEHYTOM JPYIITBY J1a OU CBAaKO JaJbe OCTAjahe HAa TO] TEPUTOPUJH IOBEIIO
JI0 BbUXOBOT UCTpEOIbHBamKHA.®

AKo y3MeMo y 003up Haj3HA4YajHUjU 3aKOHUK JIpeBHE MeconoTamuje
— XaMypaOujeB 3aKOHUK’, U3 CAMOT 3aKOHHKA C€ JaCHO MOXE 3aKJbYUUTH
Jla je IMOCT0jao CypOB OHOC MpeMa KaXKEBCHUM JINIIMA, TOCEOHO nMajyhu
YBHLY IPOINUCAHE Ka3HE OJJHOCHO HAUMH lUXOBOT M3BPIICHA. Y CaMOM JIeITy
MOXeMO JOoHeKiIe nmpoHahu Moryhe mojaBHe 00JIMKE TE€HONMIA Y U3BECHOM
CMHCITy T€ pe4H, MOCeOHO y WwiaHy 22. MOMEHYTOT 3aKOHWKA KOjU HABOIH:
,»AKO Cy JIMI[a HACWJIHO OJIBEICHA, HACEJbe M CTapelInHe IuiaTuhe jenHy
MUHY cpeOpa BUXOBUM cpoaHuiiuMa”. OnpenHuna “HacuiIHO ofBeneHa” je
JIC0 KOjU OCTaBJba OTBOPEHY MOTYNHOCT 32 TMCKYCH]Y U JJahe eadopupama.
W3BecHO je Aa je 4MH MpOTepHBama MPOTHBBOJbAH, PA3JIOr HEIOBOJHHO
jacaH, a OCHOB 3a TaKBO TOHAIIAk¢ HETO3HAT, TC CE Ha OCHOBY TaKO U3HETOT
MOXKE CMarTpaTH Ja OBaj CErMEHT 3aKOHMKAa MMa EJIIEMEHTE CaBPEMECHOT
TeHOIM/Ia, Ka0 KPUBUYHOT Jena. Jlakiie, caM cyBepeH, Kao Biajaiall Koju
je MOMEHYTH 3aKOH TIOJapHo je Y caMOM 3aKOHHUKY ceOu mao moryhHocT n1a
onpeheHy OpymITBEHY IPYIly MHMO HHXOBE BOJbE MPOTEpPA Ca TEPUTOPH)E
Ha KOj0j KUBE, ynMe Ou mosoxaj oapeheHnx rpymna yanHuo Hemoryhum na
Ha o1pel)eHOj TEPUTOPHjH HACTABE Ca HAYMHOM JKUBOTA KOJH j€ 3aCHOBAH Ha
HbUXOBO] CTICU(PUIHOCTH, TPAJAULIU]U, KYATYPH.

Bbpojue nmuckycuje cy Owmne BoheHe O mpoOIeMHMa PHMCKOT
KPUBUYHOT MPaBa W KPUBUYHOT JIeNla’, HO HETMOOWTHA je YMIbEHUIIA 1A je
pa3BojeM JAPYIITBA U EETOBHM HAIPEIOBAEKEM, CYpPOBOCT Ka3HU OHMTHO
CMamCHa.

W mopen tora mrto je on goHomema 3akona XII Tabmmma no
JyctujanoBe kopm@uKanuje, PUMCKO MPaBO JOXHBEIO M MpPOLBAT M
NEKAJCHIM]Y 3ajelH0 ca IEIOKYIHHM pPHUMCKHUMJIPYIITBOM, JICIUKTH
(delictum)cyonyBek cMaTpaHu 3a HEIO3BOJbEHY WIIM MPOTHUIPABHY Paby
KOjy je TpaBHM MOPEIaK CAaHKIIMOHHCAO PEIPECHBHUM Mepama — Ka3zHama
(poena).’

[Tonmena nenmukara y puMCKOM TIpaBy Ha jaBHE (crimina) v MpHUBATHE

SMoke ce MOCTaBUTH MTUTAE /1a JIK MMa eleMeHaTa reHormaa y aorahajy ,,Bemuku noron*,
I7I€ je LeJI0 TaJallbe APYITBO YHUIITEHO.

"Cranumuposuh, B., HoBu norrex na XamypabujeB 3akonuk (I neo), Anamu IlpasHor
¢axynrera y beorpany, LIX, 1/2011, crp.133-159.; Cranumuposuh, B., HoBu nornen na
Xamypabujes 3akonux (II neo), Anamu IlpaBHor daxyarera y beorpanmy, LIX, 2/2011,
cTp.91-121.

8 Strachan-Davidson, J. L., Problems of the Roman Criminal Law, vol.1, Oxford, 1871.

*MuuomeBuh, M., Pumcko nipaBo, beorpas, 2011, ctp. 393
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(maleficia), ToBopr O 3amITUTH J00apa, U MOpPE] MOCTOjakba MPOrOHa Kao
caHkuuje (Kox crimina)koje BOIU Ip>KaBa MPEKO CBOJUX OpraHa'’, mpu 4eMy
ce MmoTeHIHpa ped 1o0pa, a HE HEKW MOTYhH TONa3HH OOJUK TeHOIHUIA.
MebhyTtum, npunukoM pgonacka XyHa M KOHayHOI pacnaja pPUMCKOT
HapcTBa, MUCKYTAOMITHO je Aa JTM MOKEMO WJIM HE MOXXEMO J1a TOBOPHMO
0 HEKOM IMOYETHOM OOJIMKY T€HOIM/Aa HaJ ayTOXTOHHUM OJHOCHO Aomahum
CTaHOBHHILITBOM.

JpxaBa u npaBo mnponasehu kpo3 nepuon Cpenmwer Beka u Hosor
BEKa, CTBOPEHHMX KOMU(UKAIMja U KPUBUYHHMX 3aKOHHKA Kao J0OpoOUT
CaBPEMEHOTPYIITBA, JOOMBIIN JTAHAIIBA HW3IVIE JPYIITBA, IPABHOT
cucTeMa ¥ TpaBHUX HOPMAaTHBAa O0OeJNekaBajy MIIYe3aBambe HEKHX
KPUBHYHHX JIeJa, TI0jaBy U CTBApamke HOBUX KPUBHUYHUX J€Ia UKOHCTAHTHO
NIOHABJBALETIOj€IMHIX KPUBUYHUX Jeja HE3aBUCHO O TOora Ja I ce
panu o npymtBy y Crapom, Cpenmem wim HoBom Beky. bpojun npumepun
MOHOBJFEHUX KPUBUYHUX JIeJa Cy: YOUCTBO, Kpaha, cunoBame. CermMeHTu u
MIOYETHH OOJTUIM HOBOT KPUBHYHOT Jieja [ eHOu I, YMHHU ce, TOKOM UCTOpHje
OZyBEK Cy TIOCTOjajIH, CalluJbeM UCTpeOIbeha jeTHOT Hapo/a, TpyIe JbYIH,
OWJI0 /1a je y UTamy penurdja, 0opda 3a TepUTOPH]Yy WITU HEKU JPYTH pasjior
KOjH je TOBOJIMO JI0 TAKBOT YMHA.

Axo Cpenmu BeK' KapakTepulry OpOjHH TOTPUHOCHUIIUBIIIN3AIN]H,
oHza oTkpuhe Amepuke u Belmka myToBama Kpucrodpepa Komymba, a kao
pe3ynTaT oOcBajarmba HOBUX TEPUTOPH]ja, HICTOPH)CKH, MOpPA CE MApKUPATUKAO
KOHKpPETaH TeHOIMJ HaJ HWHIWjaHCKHM IUIEMEHHMa W CTapocCeIeonnMa
KOjU Cy OWIM HamagHyTH, JEIOMYHHINTCHH, a JeJIOM OCTaBJbEHH [1a
KHBE y peszeparuma. [lakie oBa cCUTyamMja je TOTOBO KJIacH4aH IpUMEp
TeHOIM/a, TIe jeJHa IPYIITBEHA Tpylna, KOHKPETHO CTAapOCEACOIH, MMa
nozapehen monoxaj y oqHOCY Ha OcBajadye, KojuMma je Ouao OMTHO camo na
y3My MaTepujaiHa u npupoaHa n1o0pa crapocenenana, 6e3 o03upa Ha caMm
TI0JI0Kaj TOTCTAaHOBHUINTBA. OBaKBO MOHAIIAKE CE TOKOM UCTOPH]E jaBIHAJIO
9YeCTO M Ha BHIIE KOHTHHEHaTa. Tako, ”UMaMo OBAaKBY M0jaBy y AycTpanuju
Han AOopuymHuMa, y Amepunn u Adpumm Hax crapocenenadyKkum
cTaHoBHUIITBOM. OBaj OOJHMK eKcIuioaTanuje OorarcTaBa Ha OBaj HAUWMH
je 6uo mpucytan cse A0 70-TUX TOAMHA JBAJIECETOT BEKa, Kaja Cy ce U
HoCTIeIibe JpXKaBe OciIo0oamie KoloHHWjanu3Mma. HajmoszHatuju mpumep
je cBakako omHoc JlaHCke npskaBe, OAHOCHO Kpasba Jleomonma, mpema
cranoBHUIIMMa KoHra, rje je 3apaj eKkcIioaranyje NpupoaHuX OorarcraBa

0Romac, A. Rimsko parvo, Zagreb, 1989, m. 341.

"Ox V-XV Bek. Cpeamu Bek Kapaktepuury, uamel)y ocranor, mag Pumckor Llapcrsa,
Penecanca u Benuka reorpadcka otkpuha.
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koje Konro” mocenyje H3BpLIEH TEHOLUWJ OTPOMHHX pa3Mepa mpema
noMaheM- CTapoCeeIauKoM CTaHOBHUIIITBY.

Cpenmu Bek, mopen OpOjHHX TO3WTHBHHX CTpaHa KapakTEepHILe
W BeNWKU Opoj HEraTMBHHUX II0jaBa. Taj TEpUON TPEIACTaB/ba jEIHO
TypOyJIEHTHO BpeMe KOje KapaKTepHIIy BeJIMKe ceo0e Hapoja, MUTPAIH]e,
nporonu, Oopbe 3a Teputopujy. Tako, eBEHTyalHEe €JIeMEHTE T'CHOIH[A
MOXeMo TnpoHahm W Ha TepuTopuju AaHammber bamkana. IlpeBacxomHo
npogopoM OTOMaHCKE MMIIEpPHje BPIIIH CE PETPecHja HaJl CTAHOBHUIIITBOM
KOj€ j& MPAaKTHUKOBAJIO IPYTY PEJIUTH]Y, KOHKPETHO XpHUITNAHCKY, IPH YeMY CY
JPYIITBEHE TPYIIE KOje MPUIIaajy OBOj PEIHMTHjH MpoTamaHe, pacesbaBaHe,
MyueHe, yOujaHe. YHUIITABaHH Cy 00jeKTH HaMEH-CHU MTPONIOBEAAkY BEPE,
y3uMaHa cy xpuirhancka jena u onHomena y Typcky, Iie UM je mpoMemheHa
BEpa M HAa OCHOBY TOTa Cy MOCTajaM MPHUIATHUIN T€ APYIITBEHE TpyTIE,
IITO YKa3yje Ha Ouhe KpuBUYHOT Jiena reHoruaa. OBakBO MOHAIIAKE UMaMO
U KOJI IPYTUX JPYIITBEHHUX IPyTia, Kao MTO je MO3HAT MporoH borymmia Ha
teputropuju basikana, a ToceOHO HAa TEPUTOPHjH CPEeNOBEKOBHE bocHe n
XepueroBune, o crpane BehuHcke xpuirhancke IpyiTBEHE TpyTie.

OTOMaHCKy WMIIEPUjyH HEHO IIOCTOjarbe KapaKTepHIle jenaH
BEJIMKY TEHOIM/I- TeHOLM HaJl JepMeHnMa'. JepMeHH Kao Hapoj y CBOjOj
outn cy Owimm XpumhaHCKO CTaHOBHHILITBO, Ma jeBehMHCKaMyCIMMaHCKa
OTOMaHCKa MMIepuja modyeTkoM XX BeKa HaBeICHY IPYIITBEHY TpyITy
MPUCHITHO WCElIMIa ca CBOje TepuTopuje, yuMme je Opoj Jepmena Ha
HaBEJICHO] TEPUTOPUjU IOCTa0 TrOTOBO He3HaraH. Hamme, Otomancka
UMIIEpHja je W3BPIINIIA IPOTOH JIeJIa CTAHOBHUILTBA Ca CBOjUX TEPUTOPH]a,
Ka0 M yOHCTBO BEJIMKOT Opoja MpHUIaJHUKA HABEACHE JIPYIITBEHE TpyIIE,
a CBe W3 pas3jora jep je mpumajaajia Apyroj pelurHjH, mTO je jacHo Omhe
KPUBHUYHOT JIeJla TEHONH/a, TAe jeHa APYIITBEHA TpyIa Koja uMa TOyTe
MOhHM WHTEpBEHHUIIIE TAaKO Jla JApyra,nojupehena, ApymTBeHa rpymna, Oyne
yHUIITeHA (U3WYKH WU TpoTepaHa ca onpeheHe tepurtopuje, y OBOM
CJIy4ajy Ha OCHOBY pasziuke y penuruju. [TotBpay onpehema oBor nena naje
Cager EBpomne ycBojernm aekperom 18. jyna 1987. y kome ce y 6. Tauku
noMume na: ,,[ypcka Biaja Mopa ja o0paTé MaXK\by U Ja BOAU padyyHa O
Je3UKY, KyITypu U 00pa30BHOM CHUCTEMY jepMEHCKE AMjacrope Koja >KUBU
y Typckoj, uctoBpemeno 3axreBajyhu oxrosapajyhy nmocsehuame naxme
JEPMEHCKUM CIIOMEHHIIMMA KOJH c€ Hajla3e Ha TepuTopuju Typcke*.

2Lowes, S., Montero, E.,Concessions, Violence, and Indirect Rule: Evidence from the
Congo Free State,Quarterly Journal of Economics, November 2021, Vol. 136, No. 4, p.
2047-2091.

13Choen, S., A brief History of the Armenian Genocide, Social Education 69(6), p. 333337
©2005 National Council for the Social Studies

140



HoBuja wucropmja mpukasyje T€HOUWJ Yy MYHOM OOJNHKY, ca CBUM
CBOJUM €JIEMEHTHMA U IIMJbEM KOjH j& TOKOM YHTAaBE JbYJCKE HCTOPHjE OCTAO
HerpoMemeH. [{pyru CBETCKH paT je CTpaBUYHH JI0Ka3 J1a TeHOIM]] HIUKa1a
HUje HarmycTuo ApymTBo. Hama no3nara je, Kpucranna HOh™ wimm modeTHa
HazHaka XOJOKaycTa — Koja je Kao pe3yiITar hMajga MpOoroH JeBpejcKux
rpahana y Hohu 09.11.1938.roqune, npeacTaBba pHA TAauKy KOja WU JIaH
JlaHaC UMa pernepKycHje Ha MOJUTHYKOM HHUBOY. [Iporon JeBpeja ox ctpane
HanucTHake Hemauke je eBoimynpao M MmocTajao CBE paauKalHUju u3Mehy
1933. 1 1945. OBa paiuKaIHOCT j¢ KyJIMHHHPAIa MACOBHUM yOHUCTBOM IIECT
muroHa JeBpeja. OBy UMIbEHHUIA MOTKPEIJbYje CIIMKA KOHIEHTPAIMOHOT
noropa Aymur y 6nusuau KpakoBa y Tlosbckoj re cy ayOoko ypesaHe
NOTPECHE KUBOTHE MPHUYE Pa3HUX IPYIITBEHHUX TPyIa, )KUBOTHE mpuye 1,3
MUJIMOHA JbY/IH yKacaBajy u nanac. Hammcrnuka Hemauka, sxespa Anonga
¥ Wb 32 ,,9UCTOM apHjeBCKOM KpBJbY™ ca mia EBpore m3bpucaiaje He
camo Jerpeje Beh u Pome u npyre Hapoe Koju cy cMaTpaHu HIKOM PacoM,
HEJOCTOJHOM JIa HaceJbaBa TepuTopwje oy Biamhy Hemauke. OBze je jacan
OJIHOC jeJTHE APYIITBEHE rPyTIe KOja UMa CBY BIIACT U CYTIPEMaTH]Yy, ,,p1jEBCKE
pace‘, HaJ1 cabujuM APYIITBEHUM IpyliaMa Koje je Hanuctuika Hemauka ca
CBOJUM CaBEe3HHUIIMMA MOKyIIana (U3NIKH J1a YHUIITH WINA PACENH, U3 CAMO
JEIHOT pasiora, a To je MpHIagame KOHKPETHUM JIPYIITBEHUM IpyTamMa.

3a Bpeme [Jlpyror cBeTckor paramnocTyname HeszaBucHe apikaBe
XpBarcke je TakohenmpuMep HEraTHBHOTTIOCTYTIakha Kaa je ped O TeHOIH/TY.
,,CHHXpOHU30BaHAa MacoBHa yobOuctBa Cpba otmouena cy y Cpemy,
CrnaBonmju, XpBarckoj, bocan u XeprieroBunu u JlaIMaTHHCKO] 3aropu,
oamax HakoH nmpornaniersa H/IX. Y npe Ho mTo je movena gadyHKIIMOHHIIE
yCTallka BJIACT, Tajac Tepopa W TCHOIHMIHU MEHTAIUTET IIHPHO Ce
XpBarcKkoM.AKIIHje CyOTIIOueNe rpyme ycraiia, MoTIIOMOTHYTe XPBaTCKOM
CEJHAYKOM CTPAHKOM, a TEK TOTOM Cy YCIECIMIMOPTaHW30BaHU OOIUIN
Tepopa“.’s CucreMm unmihema JeBpeja, Poma u Cpba y He3aBucHoj npkaBu
XpBarckoj je Ouo myroromummu npouec rae je Aure [laBenuh monocehn
3aKkoH 0 of0paHK Hapojaa U JIpkaBe HamepHo ucmymrajyhu Cpoe, JeBpeje
u Pome u3 3akoHa, a y camacHolhy ca 3akoHCKOM oipeaidoM o ynyhupamwy
HeMohyTHUX W MOruOeJbHUX 0co0a Ha MPUCUIHU OOpaBak y caOupHE U
panne norope carpaauo sorop Jacenosar u Crapa ['pagumka y kojuma ce
Ha HajOpyTaIHMjU HAYMH T'acH )KUBOT NMPHUIIATHUKA TIOOPOjEHUX HApOIa.

OBo je camo joIr jegan mpuMep Ja HUjeIaH JIe0 CBeTa HHUje UMYH Ha

143a oBa 3;moztena BOleH je MOCTyMmaK M MpoIec y CBETY Mo3HaT Kao ,,Huubepimku mporec™

15 Aspamos, C., T'enoruyn y Jyrociasuju 1941-1945, 1991..., Beorpaa, BUT'3, 2013, ctp.
12.
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OBO KapaKTEPUCTHYHO KPHUBUYHO JEJO0, 13 C€ FEHOLU Ka0 TaKaB JIeIIaBao
Ha CBUM KOHTHHEHTHMa, Y CBHM (hazaMa pa3Boja JpyIITBa, Of MPBOOUTHE
3ajeIHHIIE T1a 10 JaHAIIKET JaHa.

2. HpaBHO HOPpMHUPpalh¢ KPUBUYIHOT J1€JIa TE€HOU/I

[Modvenu nmpaBHOT HOpMHUpPaa U Ofipel)eha KPUBUYHOT Je7a TCHOIH/T
YCKO Cy B€3aHU 3a ,,3JI0YMH NPOTUB XyMaHOCTH M IUBWIM3ALKjE ", MacaKkp
Haja JepMeHuMa u yOuWjame MpeKo IMmojla MUJIMOHA JepMeHa Ha TepUTOpUjU
Typcke. OBa kBanu(pukanuja KOHKPETHOT Jiena yTBpheHa je 3ajeTHIYKOM
JIeKIapalnjoM apkaBa caBesnuia: @panirycke, Benmuke bpuranuje u Pycuje,
on 28.05.1915. Ilocrojana je BenwKka HaydyHa TUJIEMa KAKO OKapaKTEPUCATH
Macakp HaJl JepMEeHUMa, HejeIMHCTBeHA TTOJIUTHKA Mel)yHapOIHE 3ajeTHIIIC
O TOM IHUTay ¥ HEIIPUXBATAHE JIea JABHOCTH O HHETOBO] KaTeropu3aIiiju
Kao 371049rHy reHornuaa. OBaj qoralaj omurpao je BEIHKY yiaory y ojMOBHOM
U CaJpPKUHCKOM ofpehemy KpUBHYHOT Jenia TeHOLUA Koje ce neduHIne
HAKOH TPHUJIECETaK TOJIMHA O]] OBOT j1oralaja.

Heno I'enorua, noduja HOpMatuBHO onpeheme y Pezomymmju 6p. 96,
ycBojeHoj o cTpane ['enepanne CkymmTuHe YjeIumbeHUX HallMja HaBoaehn
Herupame npasa Ha MOCTojame ofipeleHe JbyICKe TpyIe U HerHpame mpasa
Ha KMBOT T0jeIMHAYHUM JbY/ICKUM JPYIITBUMA. YBOJHH Jieo oBe Pe3omyimje
NOTCHIMpa J1a TaKBO HETHpame IpaBa Ha IOCTOjame, MOTpeca CaBecT
YUTABOT YOBEYAHCTBA, PE3Y/ITUPA BEIUKUM T'YyOUIMMa HE CaMO Yy JbYJACKOM
cmuciy Beh U Ha APYrUM MoJbUMa, KOHKPETHO KYATYpH, Tpaauiuju. OBakBo
MOHAIIAE MTPEICTaBIba CYIPOTHOCT MOPATHIM 3aKOHUMA U JIyXy Ha KOjuMa
Cy CTBOpeHe YjequmbeHe Hallhje.

Hpyru xopak y oapehemwy nepununmje maje Caser YH
KoHBeHIIMjOM O chpedaBamby M KaKhaBamby 3JI04MHA T'€HOLWAa Koja
3ajeqHO ca TOMEHyTOMPe3onmynujoM naje HOBY JCHUHUIM]Y TEHOIM[IA!
y HaMepH Ja ce y ICIMHU WIM JSTUMUYHO YHHIITH HEKa HallMOHAIHA,
CTHUYKA WM PEIUTHO3HA IrPyIia Kao TaKkea ,,yOUCTBO WIAHOBA TPYIIe, TEIIKa
noBpea (GU3MYKOT WK MCUXUYKOT MHTETPUTETA YWIaHOBA TPyIe, HAMEPHO
NO/IBPraBame TPyIe XUBOTHUM YCIOBHMA YHANpea NPUIPEMIbEHUM 32
BCHO IMOTIYHO WM JSIUMHUYHO (DU3MYKO YHHUINTCHE, MEpe ca IUJbEeM
Ja ce crpeyaBa pahame y OKBUPY TpyIie, PUHYIHO MPEHOILICHE JIeIe U3
jemne y apyry rpyny‘.’KonBenmuja cinemeha mena cmarpa 3a KpUBHYHA!
TCHOIH /I, [UTAHUPabe U3BPIICHA ITEHOLU/IA, TUPEKTHO U JaBHO MOJCTUIIAE

1641, 2.KoHBeHIIMja O CHIpeYaBamy M KaKbaBakby3I0YHHATCHOIIMA
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Ha U3BPILICHE TeHOLUAA, MOKYIIa] TEHOUA, CAyYeCHUIITBO y TEHOIU Y.
Naxo je Konsenuujy paruduroBano 152 npkase, leHa peliema rnpepacia
Cy y ommTe 00n4ajHo Mel)yHapoIHO MmpaBo, YMMe Cy TocTasa ,,00aBe3Ha 3a
cBe®."* OBa pelema NoTBpheHa cy NOTIyHUM MPEY3UMAbEM U YTPAHOM Y
craryte MmehyHapomHux ad-hoc kpuBuUHUX CcymoBa, wi. 4 Craryra Xamkor
tpubyHana (1993), un. 2 Craryra TpuOynaina 3a Pyanny (1994) u nokymenara
KOjMa Cy OCHOBAaHH T3B. MEIIOBHUTHU CyHOBH - Wwi. 4 Ypemnde Op. 2000/15
Tpamsunmone agmunuctpanvje YH 3a Mcrounn Tumop (2000) u wn. 4/1
KaMOOIIaHCKOT 3aKOHa O OCHUBaWby BaHPEIHUX Beha y Cyl10BHUMa 32 FOHBEHE
37I0YHMHA MOYMBbeHUX Y Bpeme Jlemokparcke Kammyhuje (2001, u3m. 2004)
u wi. 6 Pumckor craryra (1998). Craryt Xamkor cyna npey3uma oapeheme
OBOT KpUBUYHOTIIIENA y WwiaHy 4 npuxsarajyhu 4 yetupu 3amruhene rpyre,
MeT WICHTHYHUX PaJibU KOje TPEICTaBIbajy dactus reus W TeT KaKIBUBUX
obnuka nena. Cmarpa ce Ja pasJiorHalpaB/beHE PA3IUKE KOJ YCIOBa MPHU
YeMy yMECTO IUIaHWpama Jieia npeaBuha MpeTrnocTaBKy 3a yAPYKHBAbE
pany M3BpIICHA TEHOLWAA, JIKH y CKIOHOCTH XalKor cyaa na ymehe
KaTeropvje Be3aHe 3a ,,KOJIEKTHBHY KpPUBUYHOIIPAaBHY OJATOBOPHOCT,
YHj1 OCHOB C€ HE Hajla3d HU y MUCMEHOM HOPMAaTHBHOM HU Yy OOMYajHOM
Mel)yHapOaHOM IpaBy.

[IpoTekoM CKOpO YMTABOr BeKa O Macakpa HaJa JepMeHHMajolll
YBEK MOCTOjU JWJIeMa J1a JIH C€ Paau O ,,3JI0YUHY HaJ 3JIOYMHUMA™ WU
noceOHom kpuBuuHOM neny. MKTP 3ay3uma ctaB na ce paau o 37104HMHY
MIPOTHB YOBEYHOCTH y OOJIMKY MTPOroHa UCTaKHYT y [IpBOcTeneHoj npecynu
Kajumemu n Py3unganu®, MOACTaKHYT WIEjOM JaTOM HAa OCHOBY CTaBa
u3paesckor cyma y npeamery Ajxman.lIpBoctenenom mpecynom Jenucuhy
(68) moTBpheH je cTaB ja reHOU 110 CBOjOj Ne(DUHUIM]HU YBEK HU3BUPE W3
3JI0YMHA TMPOTUB YOBEYHOCTH. MelyHapomHu KpuBHYHN TPUOYHAIH TIpaBe
pa3nuky u3Mel)y KpUBUYHHX JeNIa TEHOU U 3JI0YMH MPOTHB YOBEUYHOCTHU
-dolus specialis je y ckiomny aedUHULIN]E TEHOIMAA JOK 3JI0YUH MPOTUB
YOBEYHOCTH HE mIpeaBuha HaMepy 3a yHHIITEHE TpyIe, MTO MOTBphyjy
[IpBocrenena npecyna Kpcruhy? u IIpecyna Cuxupunu 2'.

7. 3 KoHBeHIHja O CIIpevaBamy U KaKbaBamby 3JI0YHHA TCHOIHIA

18 Kpusokanuh, b.,O6nuajua npasHa npaswia y Mel)yHapoaHoM mpaBy, MeraTpeHipesHuja,
bp. 3,beorpan, 2012., ctp. 35-81.

YTIpBocrenena mpecyna Kajumemn u Pysunmanma, 21. maj 1999, Tlpeamer KajiSema
(MKTR-95-1-1) u Ruzindana (MKTR-95-1-T i MKTR-96-10-T)

TIpBocrenena mpecyna Kperuhy (553), 2.asryct 2001, IIpeamer Kperuh Pagocnas (1-95-
14/2-T)

2 Ipecyna Cuxupunu (58), Ilpecyna o xasum 13.HoBemOGap 2001, Ipeamer Cukupuiia
Hymko u ocranu (MT-95-8)
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[Tornynujy canpxunacky oxapehenoct maje Craryr Mehynapoxnor
KPUBUYHOT Cylda aid M Mpakca MelyHapoIHHX KPUBHYHHX CYyIOBa M
TpuOyHasa. 3Hauaj mpakce orvea ce y HOpMaTHBHOM ofipel)erby 0CHOBHHX
eJIeMeHaTa Jielia yKa3yje Ha MMOCTOjame Jieia U Yy CIydajeBuMa MOoCTojarmba
HaMepe Ja ce y LEJIMHM WIM JCIMMHUYHO YHUINTH jeJHa HaIMOHAJHA,
eTHHWYKa, pacHa WIM Bepcka rpyna. Hamepa mMopa OuTH MCKa3zaHa HEKOM
Ol HOPMaTHBHO oxapeheHux paamu: yOHUCTBO UIaHOBA TpyIe; TEIIKa
MOBpE/ia TeJIECHE WK JYIIEBHE IIEJIOBUTOCTH MPHUITATHUKA TPyTIe; HAMEPHO
MOIBPTraBambe IPyIie KUBOTHUM YCIIOBHMa KOju Tpeba Ja ToBexy 10 HEeHOT
MOTIYHOT WJIM JEIMMUYHOT YHUIITEHA; MEpE yIepeHe Ha CIpPedyaBarbe
pabama y OKBUpY TpyIie NMPUHYIHO MPEMEMITAkE Jele U3 jenHe y APYTY
rpymy. Ananmsupajyhu mpecyne u cynoBe, 3akibydyjemo ga jeMKCJ
npenusHuje aeguHucao Hamepy M oAroBopHocT y omHocy Ha MKCP u
Pumcku craryT (koju y wiany 30 npenBul)a u HaMepy ¥ 3HaEHE HITH CBECT Kao
OCHOBY OATOBOPHOCTH)?. Goldsmith mpemiaxe n3jeqHadehe HaMepe APYror
CTereHaca JI¢jCTBOM M OIVIallaBa JIMIE TUPEKTHO KPUBUM 32 U3BPILICH:C
TCHOIW/Ia, HE OMEKIIaBajyhw kBanudukamuje 3a ydemhe, MOACTUIA] U
rnomarame.”

[Tpobnemu ca xojuma ce MelyyHapoaHu KpuBHYHH TpUOyHAIH cpehy
NPUINKOM HENOCpeIHEe MPUMEHE HETOBPUICHUX OOJHMKAa TeHOIUAa y caMe
YJIaHOBE U MpUMeHY Jeduaunmje renonuaa onpehene y wiany 6 MKC jecte
HenopeheHocT 00IMKa TeHOIH/IA KaO IITO CYy TOKYIIIA]j, HEOCPEIHO U jJaBHO
MOZACTUIIAE U 3aBepa Kao W caydyecHHINTBO. Tpeda mcrahu HeoapeheHoct
3aBepe Ja ce MOYMHH TeHOIM] WIIOMAaK y HBEHOM onpehemy Kao oOIHKy
TeHOIU/Ia KOjU YMHU opeheme mojennHadyHe KpUBUYHE OJITOBOPHOCTH 32
HEMOCPEHO M JaBHO TOACTUIIAE Y CIIyYajeBHUMa TCHOIUIA MpeaBul)eHO
yiaHoM 25. PuMmckor craryra.

[IpaBHO HOpMUpame reHoLUK/a je MPOoOIEMATUYHO U3 JOKTPUHAPHHUX,
MaTepHjaJHUX M TPOLECHUX pasznora. ExmarantHu mpoOieM jaBipa ce y
CcllydajeBUMa KOHKPETHHX JOKa3nBama efnemara aena.>*O0asesa Joka3uBama

2 Pumcku cTaTyT 3a MeljyHapoaHu KpHBUYHHE CYJI, CTYTHO Ha cHary jyna 2002.

23 Goldsmith, K., The Issue of Intent in the Genocide Convention and Its Effect on the
Prevention and Punishment of the Crime of Genocide: Toward a Knowledge-Based
Approach. Genocide Studies and Prevention: An International Journal 5(3), 2010, p. 238—
257.

XY nniby ajeKBaTHOT TyMaderha W IpUMeHe PUMCKoTr craryTa, 3a pasnuky ox MKTJ u
MKTP, cymmjama MelyHapogHor kpuBH4YHOT cyga momohuhe ,,elfeMeHTH KPHUBHYHHUX
nena®, IlpunpemHa komucuja 3a MeljyHapoaau kpuBuuHU cya Ha 23. CeaHUIU OPKAHO]
30 .jyna 2000. ['onuHe ycBaja ,,KoHaYHM HALIPT TEKCTA 3a €JICMEHTE KPUBUYHHUX Jielia‘“ Koja
eJIEMEHTE KPUBHYHOT JieJla CTYKTYHpa Y CKIIaJy ca yepencpehemem Ha pajimbe, HOCIeanIe 1
OKOJIHOCTH 32 CBaKO KPUBUYHO JIEJI0 Ha KOHYETa HABOJM KOHKPETaH JAYIICBHU EIEMEHT U Ha
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mens rea 3ajelHO ca actus reus,y TPaKCU HawWJIa3W Ha Temikohe Hajuenthe
IpY YCTaHOBJbABaY OIHOCHO JTOKA3MBAWY dCtus reus W KOJ OINTYXKEHa.
Ogaj eneMeHT ce cBe BHIIIE MOAN(DUKY]e YNHOM MTPUKPUBAHA HITH TIOPHIIAHA
3nounHa.Kpo3 cyncky mpakcy cpehemo mpobiem ToKa3uBame Hamepe Koo
TeHOIIN/Ia, UAKO je OHa, y KOM 'O c€ OOJTUKY HaJla3H, KPYIHjaJTHO ¥ OCET/HHBO
NUTalke CBAaKOT KpUBHYHOMpaBHOTr mnpenmerta.llpakca je mokaszama na
TeHOIIH]] KapaKTepuIry OpyTalHOCT, Nep(HUIHOCT MPUMEHE M MACOBHOCT.”
3704MH FeHOIHT CaapKHU (PU3NYKH U TYIICBHH SIIEMEHT, dCtUS reusu

mens rea, mro notephyje pyrocrenena npecyna Jemucuhy.*’KonkpeTHo
CXBaTame eJleMeHaTa TeHOIUAa, TMpeMa TPATUIMOHATHOM KPUBHYHOM
npaBy, Koje MpHUMEewYjy Mel)yHaponHu KpWUBWUYHU TpPUOYHATIHM, NMpUXBATa
HEONXOJHOCT MPHCYCTBa HaMepe NPWIMKOM H3BOhema (QHU3MUKOTr Jerna
IITO JOBOJH 0 NMHTAamka MOCTaBJhbakba KPUBUYHE OATOBOPHOCTH.” Temkohy
MPEeCTaBIba yTBPhHUBAEKHE ONTOBOPHOCTH JIP)KaBE,T€ C€ TOPEN actus reus
U mens rea 3aXTeBa W ,,IPUIICHBAIHE" MPOTHUBIPABHOT JIeJIa TEHOIUI Hal
Jp’KaBOM Koja kpmu mehyrapoaHy obaBe3y.™

[Murame Hamepe ce cpehe y cirydajy nena ca dolus specialis, nena ca
CHEeIM(PUIHOM HaMEepPOM KOjapaJl OCTBApeHAa IUJba Jiejia MOpa MOCTOjaTh
npe M3BpIICHa IMPH YeMy CE€ HE 3aXTeBa IOCTOjambe IPEIyMHUIIIbaja.
Crennduuna Hamepa Mopa OUTH TOBOJFHO jaCHO MaHM(ECTOBAHA, TAKO J1a
Ce pasiuKyje oI APYTUX Pa3jiora Wik MOTHBA KOj€ YUMHUIIAIl MOXKE UMaTH.”
Naxo Behe y IlpBocrenenoj npecyau Kajemmmu u Py3unnanu® roBopuo
TeHOIUIY Kao ,,TUIMY 3JI0YMHA MPOTHB YOBEYHOCTH'‘, HABOAM KOHKPETHY
pasnuky usmelyy nena tymauehu nmorpeOHy HaMmepy YHUIITEHA IpyIe KOoj
TeHOIMIaN METY 3JI0YMHA [MBUIHOT CTAHOBHUINITBA KAO0 JIC0 Hamaa.

Kpajy HaBOJIM KOHTEKCTyaJHe moceuie. OBUM HAIIPTOM YTBPHEHO je u3Bolerbe 3aKbydyaKa
0 MOCTOjarby HAMEPE WM 3HAMha Ha OCHOBY MPEAMETHUX YMIEHUYHUX OKOJIHOCTHU. Hhume
HHUCY KOHKPETHO HABEJICHU OCHOBH 33 HCKJbYUCH-E KPUBHUYHE OJITOBOPHOCTH.

% Joanosuh A., PazjamimemenehuHrcamareHOK/Ia U PEN03HaBamhEeh-erOBUXeIeMeHara,
Hum, 2014, ctp. 9.

26 Jlpyrocrerniena npecyaa Jemucuhy (58), 5.janyap.2001., [Ipenmer Jemmcuh Topan (IT-95-
10-T)

2y TIpBocTerneHoj mpecyan barununiemMu mocTaBba Ce MUTAKBE O 3IIOYMHAYKOM HEXary
mTo Mooy o pactpase o wiany 7 MKTJ | IlojennHayna KprBHYHA OJTOBOPHOCT'

28 Atnara, A., Tmuxa, /1., [Tmxera U., ITopena mehynapoate oGaBese Ko OATOBOPHOCTH
nprxkage 3a renouus, [IpaBuuk 48 (1), 2015., ctp. 107.

» Case Concerning Application of the Convention, 2007, pars.181, 189.
*TIpBocrenena npecyna Kajumemn u Pysunnganma, 21. maj 1999., Ilpeamer Kajisema
(MKTR-95-1-1) u Ruzindana (MKTR-95-1-T i MKTR-96-10-T)
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VY IlpBocrenenoj npecyau Kpctuhy koHCTaTOBaHO je Ja reHONMIHA
HaMmepa v IWJb 32 YHUIITABAHE IPYTIe HUCY TIOCTOj i Ha TOYETKY, HACTAJIH CY
KacHHje, y TOKY BpIema aeia.Behe yrephyje aa ,,moTIyHO WM AETUMHYHO
Ce OJIHOCH Ha HaMepy NpH YeMy je TeHOIUJ CBAaKO JeJI0 MOYHILEHO ca
HaMepOM TOTITYHOT WM ASTUMHYHOT YHHUINTEHa 3amTuhene rpyme. Behe y
npecyau yTBphyje na reHouuaMoxe OUTH reorpaCku OrpaHUYeH HE CaMo
Ha onpeheny 3emspy Beh U Ha mozapydje yHyTap me.’' Bpiieme reHounaa Ha
orpaHudeHoOM reorpadckom noapyyjy, y bpukom npehytha je mpernocraBka
Hpyrocrenene npecyne Jenucuhy.

[TocraBibajy cenmuTamama aIn Ty KuIanMopa gokazusaru: [locrojame
HEOIXO/IHE FeHOLMAHE HaMepe ONTYeHor ?Yuenihe y nocTojame rnjiaHa uiu
MOJMTHKE Cca TEHOUWJIHUM LuJbeM?YTBphuBama mNojernHauyHe KPUBUYHE
OATOBOPHOCTH 32 TEHOLU/I, TIOCTOjambe TUIaHa U CaM TUTaH?

Kommnpomucan onrosop Kanbenux seha MKTJ u MKTPy cakom
CJIy4ajy IOCeOHO MpaBy pa3IuKy u3Mehy yciaoBa 3a MmojelnHauHy HaMepy U
HAuMHA Ha KOjU CE HUCTa JI0Ka3yje.

[TpuxBaheHo je ma onmra HavYeIa KPUBUIHOT TIpaBa ofad hoctpulyHana
3axTeBajy yTBphUBame WHANBHIYATHE HAMEpPE, IITO j€ MPEIU3HO YTBPANIO
nperpecHo Behe y [IpBocrenenoj npecyau Pyraranmu:,, Hexo nuie ce moxe
OCYAMTH 32 TEHOIMJI CaMO KaJia Ce YCTaHOBH Ja j€ TOYMILEHO jeIHO O
nena u3 unana 2 (2) Craryra ca criequ(puyHOM HaMEpOM Ja MOTIYHO WIH
JeTMMHUYHO YHUIITH ofpeheny rpymy . ?IlocTojameM J0Kka3a 0 reHOIHUTHOM
IUTAaHYOJIAKIIIAHO  j€ JOKa3WBame WHAMBHIyadHe Hamepe. IlocToju
HEYCarlameHoCT Ja JU TYXHWJIAIl MOpa JO0Ka3aTH HEONXOIHY T'€HOLUIHY
HaMepy OIITYKEHOT, TMOCTOjarbe IUIaHAa WM TIOJIUTHUKE Ca TEHOIUIHUM
JbeM U ydemhe y TUTaHy WM MOMUTHLU? YCIIOB mens redje 3aJ0BOJbEH
JTIOKa3MBabEM M3BPIICHA JIe]Ia Ca WHANBH/yaTHOM HAMEPOM Jla C€ YHUIITH
3amrTuheHa Tpyna WM aITePHATHBHO, YHILEHEM Jejla ca HaMepoM
y4eCTBOBamay reHonuHOM rutany. Kanoeno Behe y Jlpyrocrenenoj npecyau
Jenucnhy HaBooM 1a MocTojamke IUIaHA WM TIOJMHMTUKE HE TPEICTaBIba
CacTaBHU 10 KPUBHYHOT JeJla y MPAaBHOM CMHCIY M HAlOMHIbE 3HA4aj
JIOKa3WMBama Crenu(uIHe Hamepe, MOCTojarba IJIaHa U TOJIUTHKE Y IUIbY
OJIaKIIama JI0Ka3uBamba KPUBUYHOT Jena. Munubeme noTBphyje xamdeHa
KoMucHja y ciny4dajy Jemucuh oxbaiyjyhu moctyname nmpeMa y4YMHHOILY Kao
,»yYCaMJbEHOM TOjeIUHILY Ha OCHOBY JIOBOJHHOCTH ITOCTOjarba Jefia paau
NpUKa3uBamka WHINBHIyaJTHE HAMepe Ja MOYMHM TeHouus 6e3 o03upa Ha

1Y mpeamery Kperuh renonnn je Bpuren y Cpebpenunn, rpaay y Mctounoj bocuu. Behe
ce mo3Baio Ha mpu3Hamke YH na mokosen y moropuma Cabpu u laranm grHe TeHOn .

32 TIpocrenena npecyna Pyraranau (399),6. neuembap 1999, Ipenmer Georges Anderson
Nderubumwe Rutaganda (MKTR-96-3-Z)
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HeJI0CTaTaK J0Ka3a /ia je MIMpPU KOHTEKCT OUO TeHOIHIaH.

[Ipenymuibaj ce HE TpaXW Ce€ M3PUYUTO Yy OMHOCY Ha yOHWjame,
HE 3axTeBa Ioce0aH J0Ka3, a MpOW3WIa3U U3 caMor nojma naena.** Maxo
ce mens rea cacToju o1 cneuuduuHe HaMepe Ja ce Ipylna MOTIYHO WU
nenmumuaHo yHuiTH Behe y IlpBoctenenoj npecyna Ruzindani u Kajisemi
cMarpa Jia je Hy)KHO YHIHEHhE JIeNia Kao TMOPIIKa TeHOIMIHO] HaMepH, a Jia
Cce MpeIyMHUIIba] HE TPaKW KOJI NOjeANHUX JIeNia.

VYCIii0B yIIEBHOT €1€MEHTa WIHU mens rea NMPeJCTaB/ba MOPAIHU U
MICHXOJIOIIKY €JIEMEHT KPUBUYHOT TIOHAIIAKA ITPH YEMY je BAXKHO YTBPAUTH
cnenn(pUIHy HaMepy yCMEpeHy Ka MOTITYHOM WJIH ASTUMHYHOM YHHUIITCHY
rpyrie Jbyau Kao Takee. TymauereM KoHBeHIMje 0 TEHOLUAY J0JIa3H ce 10
3aKJbydKa Jia je u3pa3 rpyrma ,,kao TakBa“ jponar ne(pUHULN]HA TCHOIUIa Kao
KOMIIPOMHC yCJIe]l Hecliarama mo0y/ie Kao cCacTaBHOT eJIeMEHTa KPUBHYHOT
nema. Ca OBHM TyMauemeM CarjlacHH Cy OpojHU ayTopu cMmarpajyhu oBaj
U3pa3 HAUMHOM HCTHUIamkha MPUIIAJHOCTH NIOjeANHAIA, N3a0paHKX 3a KPTBE,
Hekoj rpymu. [Ipumep je craB mperpecHor Beha MKTP y IlpBocrenenoj
npecyau Akajecy zia cy xKprTBe u3adpaHe 300r npuragHocTa rpynu Tyrcu,
a He 300T CBOJUX HapOoUMTUX KapakTepucTtuka. [Iperpecno Behe y Ilpecynu
CuKHpHIIY yCTaHOBJbABA JBA KyMYJIaTUBHA €JIEMEHTA: TIPBH - TY>KUJIAIL ,,MOpa
Jla yCTAaHOBM HaMepy Ja Ce MOTIYHO WM JeTMMHYHO YHHUIITE OOCAHCKU
Mycaumanu nim 60caHcku XpBaTu' ¥ JpyTH €JIEMEHT — TyKuJjall ,,Mopa Jia
YTBpJU HaMepy Jia ce Te Tpyle yHuure kao takse“. Tymauehu uszpas ,,kao
TakBe' cMarpa Ja JIOKa3HM Marepujain Tpeba Ja mokaxke Ja je Mera Owmiia
rpyma, a He caMo CIeIU(UIHY [T0jeTUHIIA YHYTap T€ TPYyIIE.

[Ipema KonBenmmju o renoumay u3 1948., umany 2 Craryra MKTJ
u wiany 4 Craryra MKTP npenmer renomnuna Mory OUTH ,,HaI[MOHAJHE,
€THUYKE, PaCHE WJIA BEPCKE TPyIe" UHje je MOCTOjahe HEOMXOAHO YTBPIUTH.
Onnyka o ckpaheHoM onpehery npunagHOCTH YYMHHOLA ,, [Py, CyIpOTHA
je mpakcu MKTJ u MKTP koja xopuctu myHuje oapeheme: ,,IpUiaHOCT
onpeheHoj HaIMOHAIHO), €THHYKO]j, PacHO] WM Bepckoj Tpymu. [nmaBHU
pasJor UCKJbyUueHha APYIITBEHHX, EKOHOMCKUX M TOJIMTHYKUX Tpyna Tpeda
TPaXHUTH y TEHIEHIMjH Ja mTo Behu Opoj 3eMasba parudukyje KOHBEHIIH]Y.
BpojHe3emMibe HapOYNTO KOMYHHUCTHYKE OMIIe CY TPOTUB yBOl)CHha IMOTUTHIKUX
rpyIa, a 3eMJb€ Y UMjeM CacTaBy ce Haiase jomahe MamuHe Ouiie Cy IpOTUB

33 Jlpyrocrernena npecyna Jemucuhy (64-68)5.janyap.2001, Ipeaver Jenucuh Topan (IT-
95-10-1)

*TIpeocrenena mpecyna Akajecyy, 2 centembap 1998, Ilpenmer Jean-Paul Akayesu
(MKTR-96-4-T)

147



yBohemwa kyntypHor reHouua. *Cyacka npakca MelhyHapogHuX TpuOyHaia
MUTamkE MIOCTOjaba TPyIe YKIbYUyje (popMaliHO Kao mens rea nena.

Behe y IlpBoctenenoj npecyau Jenucuhy (80-83) yrBphyje: ,,Hamepa
Jla e YHULITH Mopa OUTH yriepeHa 6apeM NpoTHUB OUTHOT Jiefa rpyne’ uuMe
onbamyje cyrectuje MKTP kojum ce y IlpBoctenenoj mpecyau Axajecy
TpaKu HAMEpPa 32 YHUIITEHEM ,, TPUIHIHOT Opoja.

YOucTBO, NOTMYAaH 3JI0YMH TreHomuaa, onapeherH y o0e Bep3uje
KonBernnuje o renomuay u wi. 2 Craryra KOpUCTE pedd ,meurtre u
»Killing*. ®panirycka ped ,,meurtre* OJHOCH ce Ha YOHCTBO y HAMEPH Jia ce
MPOY3pOKYje CMPT, a eHIvIecKa ped , Killing* o0yxBaTa HaMepHO U HEHAMEPHO
yOHCTBO.

[Tutame je na 1M HAHOIICHE TEIIKMX TEJIECHUX MOBpena Koje
HE pe3yATHpa cMphy Moke OUTH TeHOIHM W Ja JIM je TO YBEK aJleKBaTHO
cpeactBo ymumrewma rpyne?llpumep je IlpBocremena mpecyma MKCP
CepoMbey k0joj ce HaBoaw (pU3WYKa M TICUXHYKA TOBpeaa Mopa OuTH
TOJIMKO TemIka 1a (W Jajbe) MPETHIOTIIYHO WM JACTUMHYHO YHHIITCHE
Te Tpyne.*leHONUTHUM pagmaMa cMaTrpajy ce W MyTaluja, KacTpaiuja
U TEJECHE NOBPEICYKOJIMKONPOY3POKYjy CMPT W yHHIITeHe. llokymiaj
VHHUINTCHA HEAJeKBAaTHUM METOJAaMa MOXKE C€ CXBAaTUTH Kao TMOKYIIA]
renonuaa win renouua.Behe MKTP tymadgehu unm 2. Craryra npuxsara
,,TeIlIKa TeJEeCHa WJIM JyIIeBHA TOBpena‘“’y KOHTEKCTy Jejia HEYOBEYHOT
MOCTYTIamba, TEJIECHOT WJIH AYHIEBHOT My4eHa, MOHKaBajyher mocrymnama,
MIPOTOHA, CEKCYyalTHOT HACWJba M CHJIOBAaMkba NPU Y€MY TEIIKY MOBpEIy He
cxBata kao Hensneunsy u ctanny.MKC yTBplyje enemMeHnTe KpUBHUHOT Jenia
nojasehn ox MymeBHHX elleMeHaTa MOBE3aHUX Ca BPEIHOCTHMA Koje ce
03HAYaBajy TCPMUHHUMA ,,HEYOBYAH " WJIH ,,TSIKAK .

3SKoHBeHIMja 0 T€HOIMy NpUXBara MeT KaTeropuja jeia Ha OpojaHux y mehyHapomHoj
nepuHunMju onbaiyjyhu mpeasior mojMa KyATypHOT TeHOLMIa, cMaTpajyhn Ja ienoBame
YCMEpPEHO caMo IPOTHB KYJITYPHHUX MIIH COLMOJIOMIKHX 0COOMHA TPYIIe JbYAH Cca IIHJbEM Ja
ce 3aTpyTH eNIEMEHTH, He ynase y aepuHHuLMjy reHonuaa. OBakBa Jiena ce MOTY y3eTH Y
0037p MPUITMKOM yTBphHBama mens rea KpUBHYHOT Jeria.

*TIpeocrenena npecyna Cepombey 12. mapt 2008, Predmet MKSR-a, Tuzitelj protiv
Serombe (ICTR-2001-66-A)

7Y mpecymu OxpyxHOT cyna y Jepycamumy 1961. rogune y ynpemery Eichman (Ajxman)
Behe o0jalimbaBa ,,TeIIKyY TeIECHY WITH AYIICBHY [OBPeIy™ Kao Mopo0sbaBarbe, IeOpTallijy
U M3 I UBASE, OJIy3UMAhE JbYICKUX IIPaBa a CBE Y IIUJbY CTBApamha HEYOBECYHOT MyUetha
U JbYJICKE TIATH:E.
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3. CpeOpenuna

3axteBHOCT nucawa o CpeOpenuuu HakoH 1995. roause, orena
ce y reorpad)ckoj JIOKallMji HA KOjOj C€ 3JI0YHH JOTOAMO, & OJATOBOPHOCT
npema >KpTBaMa, PEKUBEINMa U YUTABO] JAPYIITBEHO] 3ajeqHUIH. Tema je
aKTyellHa, eIIUTETOM ,,Taly*, 0 K0jOj ce JIOMEe KOIJba Y HAYYHO] U OJIUTUYKO]
chepu.

CraB anBokara bpanka Jlykwha, meda mpaBHOT THMa 3a 0on0OpaHy
reHepan-mykoBHuka Patka Mnaawmha, mpen Xamkwm TpuOyHamoM aa je
MehyHaponau KpUBHYHH CyJ 32 OWBIITY JyrociaBujy HEJIETAIIHO OCHOBaH
Peszonymmjom 827 CaBera 6e36ennoctu YH, ymecto omnykom [enepaiine
ckyntuHe YH dYmMme je HamycTHO M Hapymmo ACPUHUIHU]Y TEHOIUIA.
AnBokar cMarpa ia npuctynoM TpuOyHana ja ce TeHOUUJ MOXKE YHHHUTH
HaJl MaJioM, JIOKQJTHOM TpyIioM ozpeheHor Haposa 3amaribyje mpaBa CBpXa
KonBennuje o reHonuy.*

IIpopecop Avram Noam Chomsky, HajyTUIajHHjH KPUTHYKA
MUCITWIIAI] y CBETy Yy BHIIE TEKCTOBA je mucao o Cpebpenunu, nctuayhu
na ce Taj norahaj He Moke KBaHM(HKOBATH JejIOM TeHoIua Oymyhwm ma
U30CTaje HaMepa Kojy HUje YTBPIMO HU jenaH cya. Mctu craB motephyje u
Cyn Bocue u Xeprieropune ocio0ahameM neTopuiie OUBIITNX MOJUIU]CKAX
pyKOBOIMIIANIA ONTYKOM 3a TeHomw y CpeOpeHHI ycliea HeMOCTOjama
JI0Ka3a O MPHUCYCTBY HaMepe ONTY)KEHHUX 32 UCTPEeOIbEIbE.

[Tojenuuu TeopeTnyapu cMarpajy aa Ha OCHOBY ONTYKOH 3a T€HOLIU]]
yCpeOpeHuny, XamKkd TYXHOIM M CyAHje, OXHBEIH Cy MeXaHH3aM 3a
ariconyTHy BiactMmelhyHapomHor ¢akropa y bocHu u XeprieroBuHu yume
ce TIPUKPHBA OITOBOPHOCT3a pacmaj JyrociaBHjen xejba 3a Mpepactoiery
npupoaHux pecypca Cpouje, buX u Makenonuje.*

Kanancku  remepan-majop  Lewis  Mac  Kenzie,  OuBmm
komanaaHnTyY HIIPO®OP-a, cmarpa ga ,,0 reHouuay Haj bommannma
HE MO)Ke OMTH HM TOBOpa, Beh 11a ce paau O 3JI0YHHY, 3aTO HITO Cy CHare
6ocanckux Cpba, ypeaHo eBakyHucaje CBE IIUBUIIE, KEHE, JCIy U CTaple
u3 pejona 6opOeHux nejcraBa.OBOM 3T0YMHY NPETXOAHMO j€ PATHH 3JI0YHH
Hajg Cpbuma y cenmmma oko CpeOpeHHIle Koju Cy MOYMHUIE TpyIie, Koje je
npeaBoauo Hacep Opuh®.

,,MKT]J Huje BuIIe 011 qBaIECET rOAMHA YCIIEO JAa YTBPIU UCTHHY Beh

38 Jlykuh, B., Y Cpebpenuliy Cy ce JOTrOUIIN 3I0YUHH aJId HE ¥ TeHOIH/], 300PHUK pajioBa
ca melynaponae HayuHe koH(pepenuuje ampmi 2019. rogune bama Jlyka, Cpebpenurna
CTBapHOCT U MaHHIynanyuje, bama Jlyka, 2019. romuna, ctp. 349-350.

3 Kanuuuh, 3., CpebpeHuiia -CTBAPHOCT ¥ MaHUMyJaluje, 300pHUKpagoBacamel)yHapoIHe
HayuHekoH(pepenujeanpui 2019. ronuaebamallyka, ctp. 14.

149



camo Jia 3aJielld €TUKETY ,,[eHOIMaa“ Ha joralaj Koju jouml yBeK HHUje Ha
MIPaBH M BEPOJOCTOjaH HAYMH oOpaljeH u mporecyupan. +

HecropHo je na je norahaj y CpeOpeHuIIH 37I09HH, aJIA j¢ U jaCaH CTaB
MOjeIMHUX MPaBHUKA J1a UCTH HE MCIYHaBa CIEMEHTE 3JI0YMHA TCHOIM/IA.
Pilch cmarpa na je nenopTariiyja IUBHIIA MPEICTABIbANIA STHHYKO YUIINCHE,
a Ja cy moryOspema 3apoOJbeHHX MyIIKapana OwWiia 3JI0YMHH IPOTHB
YOBEYHOCTH U PAaTHU 3JI0YUHU.Y

ImaBHm Tyxmnan, Xamkor TpuOyHana Serge Brammertz w3jaBibyje
HAKOH M3pulama mnpecyiae na Parka Mnanmha cBpcraBa y pen HajBehux
3JI0YMHALIA Y CABPEMEHO] UCTOPHjH TIOMHIbYhH a ce ,,He paju O Mpecyan
CpIICKOM Hapony, Beh 1a je MnaanheBa KpUBHIIa CaMO U JEIMHO FHETOBa“.

Obpasnaxyhu mnpecyny MehynaponHor cyma mpaene y Xary, y
Tyk0u bocHa u Xepuerosuna nporuB Cpowuje u Lpue [ope, npencennunna
Mehynapomuor cyna nipasne Rozalin Higinsuzjasuna je da ,,CpOuja Huje
MOYMHMIIA TEHOIU/T KPO3 CBOje OpraHe Wi ocole yrja iena Ou yKbydnBasia
OJITOBOPHOCT JipkaBe mpema mehynapomHoMm mpaBy. Cyn je yTBpauo 1a je
TeHOIU/T IMOUn-eH Ha noApy4jy Cpedpenure 1995. rogune, anu 1a Macakp
HUje YUHI-EH IpeMa Yy TCTBIMA WK 1oJ] KoHTposiom CpOuje’. Jour HujenHa
JpKaBa HUje ocyl)eHa Kao OArOBOpHA 3a FeHOLU/I Ha Mel)yHapoaHOM cyy u
HHUBOY.*
Mebhynaponau cyn mpaBae 3akibydyje ,Ja Ccy Jefia IOYUEbEeHA Y
CpeOpeHuiy... moynumeHaca MOCeOHOMHAMEPOM J1a C€ JIEJIOM  YHHIITH
rpyna myciumana bocHe m XeplieroBuHe Kao TakBa; T€ y CKIaay C TUM
3aKJpydyje Jla Cy TO JeJia TeHOIm A,

CpeOpeHnulia, jejad 01 HajIIpero3HaT/bUBUj UX 3I0YMHA Y UCTOPH]H, je jorahaj
KOJH je TIOMOTrao Jia ce o0JIMKyje YUTaBa ujaeja 0 BOJHUM MHTEpBEHIIjama.

[Toprmaponka EBporicke komucuje Ana Pisonero Hernandez caonmruia je:

40Kaparanosuh, C., Casuh, A., npupelhusaun, Cpebpenniia 1995-2015, Cy Be unmbeHHUIIE
0e3 mponaras/ie 1 yJelaBama, TajeHe noouTHo yrepheno, a mranuje, beorpan, 2015,205,
ctp.6.

41 Pilch,F.,The Prosecution of the Crime of Genocide in the ICTY: The Case of Radislav
Krstic*, USAFA Journal of Legal Studies, Spring, 2003.

Hoctymro =Ha: ww.socbres.com/mock trials of genocidaires links files/GenocideICTY-
Pilch.pdf

42 XonaHauja je mpej HaMOHATHUM CYJIOM POMIAIIeHa OAroBOPHOM 3a 0ko 300 mory0sberma
n3 CpebpeHurie kojoj HUje nama yrounmre y [lotodaprmma, rae je mMana HaJJIeKHOCT ca
CBOjUM KOHTHTCHTHMA.

43 Gibbs, D., N., How the Srebrenica Massacre Redefined US Foreign Policy?, Class, Race
and Corporative Power No. 2, 2015, p.1-13.
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“EBporicka yHHMja ombaityje M ocyhyje CBako MOpPHIAmkE, PelaTUBU3AIN]Y
WJTU TIOTPENTHO TyMademe Tenonuaa y Cpeopenunuy .

Ha ocHoBy mipenopyke Jia ce JJoHece 3aKOH 0 Herupamy reronuaa HapomHoj
ckynmtuau Penyonuke Cpbuje ox crpane [locnanmuke rpyne Yjenumena
nomuHa - CJIA Cannaka 09.jyna 2021. ronune nart je [pemtor Pesonynuje
o renoruay y Cpebpenunin kojom ce ocyhyje renomun y CpeOpenunu u
CBaKO HETOBO TIOPHUIAE, BEIMYAKE PATHHUX 3JI0YMHA U OCYhEHHX paTHHX
3JI0YMHALA U APYTO a Y IUJBY pelllaBamba OTBOPEHHX NHTamba m3Mely Cpouje
u bocHe n XepueroBuHe, Te cprckor u Oommaykor Hapoxaa.* Hapomgna
CKyTIITHHA jOII YBEK HHUjE Jaja OArOBOp Ha oBaj mpemior. [a ywm pasnor
TOME JIC)KH y HEIPUXBATalky OJTOBOPHOCTH JIPKaBe 3a JIENO 3a KOoje HUje
OJIrTOBOpHA?

3akipyuak

CerMeHTH | 10jaBHH OOJHIM JIea TeHOIHT TIPUCYTHH CYy y CBaKOM
IpymTBeHOM ypehemy u ucropujckom nepuoay. Hakon Jlpyror cBerckor
para OBU CETMEHTH JIOKHBJhABA]Y TIPABHO ypeheme U HOpMHUpPAhE.

Tymauehn nepuHUIM]Y KPHUBHYHOT Jella TEHOLUI 3aKJbydyjeMO
Jla je 3a EEroBO ITOCTOjalbe€ HEONXOJHO HMCTOBPEMEHO HCIYHEHE TpU
KOHCTUTYTHBHA €JIEMEHTA reHonuaa: 1) ma je ped UCKIbYYHMBO O HEKOj O
HaBEJICHHUX Palliby; 2) J1a CY YIUIbEHE Ca IIUJBEM ITOTITYHOT WK JeTMMHUYHOT
YHHIITEHA OTHOCHE TPYyIIe K0 TaKBE; U 3) 1a CE pajy O YHUIITEHY HE OUII0
Koje, Beh camo HanMoHaHe, €eTHUYKE, PaCHE MM BepCKe rpyne. YIpaBo OBU
€JIEMEHTH 00eJIexkaBajy JeJI0 FTeHOLU/. Y ClTydajy HeJoCTajamha Makap jeTHOT
07 OBa TPH €JIEMEHTA MOCTABJbA CE MUTAE IMTOCTOjamba JPYror KPUBHUHOT
Jienia Tpe CBera Jejia paTHU 3JI0YMH WM 3JI0YMH MPOTUB YOBEYHOCTH IITO
HYKHO HCKJbYYYj€ IOCTOjarbe JIeJIa TEeHOLUI.

Mehynaponau TpuOyHamu he Kpo3 CBOjy Tpakcy pas3BUjaTH U
ycaBpiiaBaTi JIe(pUHHUIM]y TeHOIMAa mTOo Ou Tpebdano TOBECTH M0
KOHXEPEHTHUHHjEeT mpHucTyna reHouuny o crpane MKC, nHayune u
mehyHaponHe jaBHOCTH.

VrBphuBamwe wuctuHe 0 CpeOpeHuI, HCTOPHJCKH HEONXOAaH
IpOIIeC,3aXTeBa 030MJbaH MCTOPHU)CKO-HAYYHH TPHUCTYN KOju he moBectu
JI0 carjelaBama CTBapHHX pasmepa norahaja y3 mpuMeHy OO0jeKTHBHE
HayyHE METOJIOJIOTHje KOjOM C€ MOTY carjieaTd CBEOKOJIHOCTH, TOK H
nocieauie aorahaja y Cpedpenunu. Pagu yrBphrBama HCTHHE, HEOITXOIHO

“IIpemnor Peszomynuje o renouuay y CpeOpeHHLH, 10CTynaH Ha: Www.parlament.gov.rs
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je caciyuiaTH Hajase CTpy4rhaka 3a CYICKY aHTPOIIOJIOTHjy M MEAUIHHY,
MelyyHapoIHOT TpaBa M IPyTUX CIEIHjaTuCcTa IPH YeMy HHje JOBOHO CaMo
MPUXBaTarkEe MParMaTHYHUX MUIILJbEHA Cynrja y Mel)yHapoaHOM TpuOyHaTy
3a 3JI0YMHE MOYHbeHEe y Jyrociasuju u onroBopaoct Cpda 3a ucre.

Tome OW TOTPUHENO U OCHUBAKE MeljyHApOIHE He3aBUCHE KOMHUCH]E
YHjUM pasioM Ou ceoHeMoryhnna3inoynorpedan yMambHiIa UCTIOTUTU30BAHOCT
oBor norahaja. Ha Taj HaunmHa Ou ce y3 KpUBHYHY OJATOBOPHOCT CTBAPHHUX
MOYMHMUJIANA 3JI0YMHA 33J]0BOJbMIIA MOTpeda 3a MPaBIOM U MOMHPCHEM
Hapoja y bocuu u Xepuerosunu.

152



Aleksandra Jovanovic Associate Professor,

Faculty of Business Economics and Entrepreneurship,
Belgrade, Republic of Serbia

Aneta Atanasovska Cvetkovic Assistant professor,
Faculty of Business Economics and Entrepreneurship,
Belgrade, Republic of Serbia

GENOCIDE - CRIME AGAINST HUMANITY PROTECTED
BY INTERNATIONAL LAW

Abstract: Genocide, an inadmissible type of mass crime, is not only an
aspect of the contemporary age, but, unfortunately, a feature of human
history that is constantly repeated. History is full of examples of committing
this crime, starting from the primordial community, when the tribes were
destroyed, until today. The consequences for society indicate the importance
of its protection, which is realized in the normative definition of the crime of
genocide. Normative determination is marked by the evolution of normative
texts followed by their direct transports in connection with the unfinished
form of genocide, complicity, the problem of traditional differences between
the physical and social element of the crime, as well as various practical
applications of the indictment. The problems we find in the example of
Srebrenica lead to the “crossing spears” of the scientists’ point of view.
Hence, this paper, in addition to a comprehensive presentation of genocide
as an international crime, speaks of its’ specific characteristics, the need to
amendment or change the standardization of the crime. This paper discusses
the question of whether genocide is still a “taboo” topic in Serbian legal
life. The paper will, in order to contribute to the achievement of a unified
standpoint, provide answers to the questions asked. At the same time, the
authors of this paper will give the historical genesis of the crime of genocide
protected by international law.

Key words: international crime, genocide, legal regulation, law, genos
occidere.
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MECTO I'PA@OCKOIICKOI' BELITAUEA V ITPEJJCTOJEROJ
PE®OPMU ITPABOCYBA Y 3EMJBAMA
[NOTEHLJAJIHUM YJIAHUILIAMA EY

UDK 10.343.982.4
Review paper
Aiicimipaxisi: I paghockoiicko eewiliauerbe y8eK uma c0jy UpuMeHy IpuiuKom
UCTIUTTIUBAILA QOKYMEHAlTia, ige ce UCTULT]Y OKOTHOCTIU 1109 Kojumda je ogpehenu
gokymeniti nacitiao. Ca paseojem Hayke u tliexHuKe, OCIToju Meitiog U yiloiipeda
APUTUKOM UCTUTTIUBATLA QOKYMEHATHA, KOJU CY QOCTIVITHI C8UMA, TTOCEOHO aKo ceyame
y 003up, 9a cee sehu Opoj wygu hancughuxyje, ogpeherna opuiunania QOKyMeHina,
u mume xpuw Kpusuunu saxonux Peityonuxe Cpouje’ (“°Cn. [nacnux6poj
35/2019 PC), tipu yemy octuisapyje HeKy maitiepujanry Kopuciii. [la ou ce witio
yciiewHuje u3epuio UCIUITiUGarse CliopHUX QOKVYMeHatiia, HopeOHo je ga ce
HasegeHa QOKYMeHITia Witio tpe Vilyilie Ha eeuliliayerse, jep ) UpOTlUGHOM, MOdice
ce otfiexcatiiv. Ui OHemoIyiuttiu OlKPUBAIE BANCHUX YUIbEHUYA, TIOCEOHO aKO ce
pagu eewlitiauerbe CIIAPOCITU MACTIUIA, 8pemMe U3Qaearbd CliOPHOT QOKyMeHild,
Kao u fiogaitike 109 KOjuM je OKOTHOCTIUMA HACTHAO CHOpHU QoKyMeHtl. He cmemo
3a60pasuiliu U Y6eK MOpamo 60QUITIL PA4yHA O QYUIEEHOM U (PUBUUKOM CLlAIY
cKkpuiiitiepa. 3agaitiax I pagockoiiuje je yitisphusaree ayilieHilUYHOCITIY HOTHIUCA
HA CHOPHOM QOKYMEHTTY, TUPUMEHOM PAZTUHUITIUX THeXHUKA sewiitiadersa, Hajueuthe
KOMEApATU6HOM MeTIogoM, Ige ce y Hala3y U MUULbEer) QOCITa6/ba TO3UTIUEAH
Wiy Helailiu8aH UQEeHITIUPUKAYUOHU 3AK/bYYAK.

Kwyune peuu: [paghockoiiuja, cilopnu QOKYMEHiH, UQeHTTUPUKAYUOHU
3aK/bYUaK, eewiliaverve, CKputiiliep, aymeHiiuyHOCII QOKYMEHTTA.

* Vuueepsuitieti Huxona Tecna, @axynitiei Koucitianttiun Benuku -Huwi, yjegro cygcku
eewtiax 3a ipagockoiiujy, narazu y peiuciapy cygcekux eewttiaka Munuciniapcitiea [Ipasge
Peiiyonuxe Cpouje manenarancic.1969@gmail.com

1

Unan 355. 3akoHa O KpPUBHYHOM IIOCTYNKY, KpuWBHYHa Jerma TPOTHB MPaBHOT
caobpahaja,pancudukoBarme UCIPaBe TI¢C je Y MPBOM CTaBy, 3anpelicHa Ka3Ha 3aTBOpa 10
TPH TOJIMHE, Y IPYTOM CTaBy Ka3Ha 3aTBOpA O] TPH MECEIH JI0 TIET rOMHA
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1.YBox

Pa3Boj rpacdockonmje moapasymMeBa pelIaBame MHOTOOPOJHUX
npoOsieMa MPHUIMKOM HACHTH(UKAIMje PYKOIHMCa W MOTIHCA, TMPH YeMy
MOpa Jia ce uMa y BUAy cliienehe: ia Jiu je MOTIUC OrMTrMHANaH, Aa JH je
yIHCaH Ha yOOMUYajeHOM MECTY, Jia JIK Cy MOTIHCH CBEJOKA OPUTHHAIHH, U
HAIMCAaHU OHUM PEJIOM KaKo Ce Hajla3e y JJOKYMEHTY, J1a JIU OTITHUC J0IUPYje
TEKCT KOjH je HalMCaH W3HAJ Iera, Jla JU je MOTHHC CTaBJbeH MOCie
UCIUTHBAMKA CaJpKaja JOKYMECHTA, JIa JIM je TeKCT JOKyMEHTa ayTCHTHYaH,
J1a JIY je PYKOIIHC UCKPUBJBCH WIIH TIaK HEITPUPOJIAH Y Ma KOM MOIIEY, 1 JIH
Cy CBHM OPUTHHAJIHH Y30pIIM ayTEHTHYHH, Ja i1 ce Meh)ycoOHO moaynapajy,
W jecy JIM HalMCAaHW OHOT JaHa KOjH je O3HA4YCH Kao JaTyM H3/1aBama
JIOKYMEHTA, TI0CTOj€ JIU TPArOBH OJIOBKE WIJIM MHIUTA KOJHU MOXJa MOTHYY
O]l TIpelpTaBama MOTIUCA WM MaK TeKCTa AOKYMEHTa, Ja JIU Ce OTUCIHU
NOTIHCA BUIE HA NOJEhUHU TOKyMEHTa y MCIYITYeHOj-pesbedHo] hopmu,
Jla JIM je JOKYMEHT HalucaH Mpe WIH MOCNIe CaBHjalkba XapTHje, KOJIUKO je
myTa ¥ Ha KOjU Ha4WH JIOKYMEHT CaBHj€H, Jla JIU c€ MOMONy MoTHHrca MOXe
OZIPSIUTH TIPUONIMIKAH JIaTyM Kaja je HallMCaH, Jia JIM je TPHIUKOM MUCamba
JOKyMEHTa yNOTpeOJbeHa je[lHAa WIIM BHUIIE MACcTWIA, A3 JIM CE CTapoCT
MacTulia MoAyJapa ca JaTyMOM JIOKYMEHTa, KaKBa je XapTHja ynoTpedJbeHa,
M J1a ]I C€ 10 HEHOj BEIIMYMHU, 00JH U XeMH]CKOM CacTaBy MOXE OJJPEAUTH
JIaTYM HJIM MOPEKIIO JOKYMEHTA, KaKaB je BOJCHHU 3HAK, aKO CE JOKyMECHT
CacTOju OJ1 BUILIC JIMCTOBA, JIa JIK CY CBH JMCTOBU MCTE BEIMYHHE, CO/bIHE
u 00je, 1a M ce HeIITO MOXKE YCTAHOBUTH Ha OCHOBY MINTIAPTAaHHX JIMHHUjA
Ha XapTHjH, J1a JIK je XapTuja, elana, Haropeia Wik Ha OWJIo KOju HauYuH
omreheHa, u ako jecte 300r yera je omreheHa, ga Jid je XapTuja HEOOMUIHE
BEJIMYMHE, J1a Jin je omreheHa Ha OO0 KOjOj MBUIH, Ja U je¢ oOpe3nBaHa
PYKOM Ha OMJIO KOM MECTY, aKO C€ JIOKYMEHT CacTOjH W3 BHIIE JIMCTOBA
CIIOjeHUX KOITYOM, JIa JIM je KOIua MKaJa CKUJaHa ca JOKyMEHTa U MOHOBO
CTaBJbEHA, J1a JIH je XapTuja 06e3 morpede ynpibaHa v U3ryxBaHa, OCTOje JI
Ha XapTHjH MpJbe WU n30eJberha, M aKo IMOCTOje YCIIel Yera Cy HacTale,
jecy Ju MpUpOIHE WM Cy MaK BElITayke, Ja JIM Ha JOKYMEHTY IOCTOje
TParoBH paaupara T'yMOM HJIHM IaK TParoBH OpHcamba XEMHUJCKHM IYTEM,
Kao M Jia JIM UMa MKAKBHX MMPOMEHA WJIM YMETaKa, Jajli Ce Ha JIOKYMEHTY
MOCMaTpameM TIPH TPOJAOPHO] CBETIOCTH BHJIE TPAaroBU OrpeOOTHHA WIIN
CBETIIM]ja MECTa, KOja Cy MOCIeINIIA paNparka, 1a JIM Ha IOKyMEHTY TIOCTOje
TParoBH — OTHCIIM MacTHJIa ca APYTor JOKYMEHTA, aKo je JOKYMEHT KOIHja
no0ujeHa TPEeKo KOMUp — XapTHje, Ja JHU ce Moayaapaca OpPUTHHAIOM Y
CBHM I0jEIMHOCTHMA, MOXKE JIU CE Ha OCHOBY MIIIMAPTAHHUX JINHHUjA WU TI0
HITAMITAHUM CJIOBUMA OIPEAMTH JaTyM nokymeHTa. Mmajyhu y Bumy cBe
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rope HaBeJeHO MOCTYIaK JOKa3MBambha BEIITAYEHEM j€ MYKOTPIIaH, OOMMaH
¥ 3aXT€Ba JI0CTa PacIo0KUBOI BPEMEHA 3a BelITaka, Kako Ou 0o curypaH
J1a je cBe Mpo0iIeMe peaTHo carieao | JJ0HEO UICHTH(UKAIIMOHY 3aKJby4daK
koju he moTBphHUBaTH y CBUM CETMEHTHMA OCHOBHH HaJIa3 U MHUIILJbCHE.

2.Kapakrepucruke rpagoCcKoIcke aHajaiuse
AUTUTAJHOI NMOTIHCA

IIpema rpadoCcKOICKO] aHAIW3HU NOTIHMCA j€ ]aKO OUTHO J1a IMOTIIMC HA
.HI/IT-IHOi KapTu Mopa 6I/ITI/I HNCTOBCTAH MJIN UJICHTHYAH Ka0 HAa MEPOAaBHOM
JOKYMCHTY (J'II/ILIHOi KapTu KODI/ICHI/IKa). YKOJ'II/IKO mpoaaBall IIPpUMETH J1a CC

NOTIHXC HE IMOKJIAra Had 3BAHWYHOM JOKYMCHTY KO |I/I KOPUCHHWK UMA KOJ ce6e,

ucTH he TpaKUTH J1a ce KOPHCHUK MTOHOBO MOTIUIIC U JIa Ta] TOTHUC Oyie
LLITO WJICHTUYHU]U ca MOTIUCOM Ha JIMUHO] KApTH.

[Mpunukom rpadoCKOICKe aHAIN3e TUTUTATHOT MOTITHCA KOPUCHUKA
BpLIM C€ JeTa/bHa aHaJn3a IMOTIHCAa CKPUNTEpa, KAa0 M BEIITAYCHE
JOKyMeHaTa, y3umajyhu y o03up modeTak, 3aBpIICTaK TEKCTa, CTEICH
MCIIMCAHOCTHU MOTIKCA, CUTYPHOCTH M OpP3MHHU MUCama MoTe3a, XapMOHH]Y
TIOTIHCA, BEIMYMHY, HArKOY Kao U TpaBIly MHCabha, YUME CE HEIBOCMHUCIICHO
yTBphyje TOYETHH W 3aBPIIHU TOTE3, KA0 M 3aBPIICTaK CaMOr MOTIHCA
U WICHTH(HKANWja W yTBphUBame y IOTIEAy AYKHUHE, calapkaja, jacHO
neUHUCAHUX CJIOBa, KamuOpy clioBa, Be3aHocTH W HarmOy. Takohe ce
rpad)OCKOTICKMM  BemTaueeM yTBphyje dopmupame (opme cBakor
CIIOBa, BLUXOBE MPOMOPIIMje, BUXOBUX Be3a, pacropesia, puTMa, Jeraba u
caMe YjeJHA4YCHOCTH WM HEYjeIHAYeHOCTH TUTHUTAIHOT MOTIHCA, Ka0 U
IPUTHCKY, MPABIly MMOTE3a MPHUIMKOM (OpMHpama CJIOBa, KA0 M OCTAIUM
JIeTIOBUMA HAaBEJCHOT MOTITUCA.

[MpunukoM BemiTayewa IUTUTATHOT TMOTIHCA MPUMEHYje ce
KOMIIAapaTHBHA MeTOda KOja C€ 3aCHMBA Ha MpOydYaBamy OIMIITUX U
WHIVBHYAJTHUX KapaKTEPUCTHUKA JUTHTAJIHOT IMOTIHCA, KA0 M HErOBO
ynopelheme ca OnmuTIM U WHIAMBUIYaTHUM KapaKTepUCTHKAMa HECIIOPHOT
NIOTIHCA, TJIE CE youama Ja Jid je pa3iiuka Mama win Beha y oqHOCy Ha
HECIIOPHH MOTITHC.

VY JIUTrATalHOM TOTIHCY MOTY C€ OIPEAMTH BE3aHOCTH u3Mely
CIIOBa, AYKTyC (IpaBail MUcama), Haruod nucama, Op3uHa MUCaAka, PUTAM U
XapMOHHja MOKPeTa, BEIMYMHA CaMOT TIOTIKCA, J1a JIK TIOCTOje MPUMETHH
3HAIIM 3aCTajamba, MOoJICIIaBaba WK MOIPaBJbatba MOjeIUHHUX CIIOBA.

VYropehemeM OMmITUX U UHAUBUIYATHUX KapaKTEPUCTHKA CIIOPHOT
Y HECIIOPHOT JUTUTAIHOT MOTIHCA, KOHCTATyje Ce CTENeH MOAYJapHOCTH,
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KOJH je W3pa¥eH y TelTAIT MOTHHCY (LeMHA TIOTIHCAa W HETOBHX
CTPYKTYpPHHUX J€JioBa), Ka0 U y Ha4MHy M (OpPMH CJIOBa CaJpKaHUX Yy
CTIIOPHOM W HECIIOPHOM IWTHUTAIHOM TOTHHCy. KOHCTaryjy ce CIMYHOCTH
WM pa3jIUKe OMINTET W WHAMBUIYAIHOT KapaKTepa KOJU CE€ OJHOCE Ha
CTENEH MCIUCAHOCTU JUTUTAJIHOT TOTIHCA, Op3WHU THCama, Haruoy,
XapMOHHYHOCTH K0 U MPHIIMKOM (GOpMHUpaba CII0Ba, IbUXOBUX BE3a, Ae€Tajba
Ka0 M caMor MHUcama TOjeIMHUX CIIOBA, KOja je TAKBOI MHTEH3UTETa
13 _ce MoKe JIOHeTH WIeHTH(UKANMOHM 3aK/bYYAK KOjH Moxke OUTH
MO3UTHBAH WJIN HEraTHBAH.

ITouetnn u 3aBpIIHU IIOTC3W KOJ AWUIMTAJHOI IIOTIIMCA CJIOBa
ce ynopelhyjy, kao u Opoj more3a W pemocie/a MoTe3a Koji OOIHKOBamba
CJIOBA y OJHOCY Ha IMOTHHC KOjU je TPEIMET BemTadycma. [I[pemMa HaunHy
KOpPECCIIOACHTHUX CJIOBA, lIbUXOBUX JI€TaJba, B€3a U APYIrux rpamMa, MECTUMa
YVKpIITama Yy371a3HO-CHJIA3HUX II0Te3a Kao M BEIMYMHE CaMHX METJbU
nobujamo oxapeheHe cnenMPUUHOCTH CaMOT BEIITaueHha JUTHTATHOT
MOTITHCA, TJIe Ce youaBajy 1o cieachem:

JINTUTAJIHM TOTHHUC Yy ONIITEM NOIJIedy Ce OmieAa y CTENeHY
UCIUCAHOCTH, OMNIUTEM H3MIEAYy MOTNHCA, Op3UMHU NHcCamba, MPUTHCKY,
HaruOy pyKommca, KanuOpy cIoBa, BE3aHOCTH y YjeIHAYCHOCTH PYKOIIHCA,
pacrnopeny TeKcTa, MpaBly Nucama (AyKTycy), yKpallaBamwy, ckpahuBamy
WIN JI0/1aBaIby.

JIUTUTAJIHN TOTHUC Y MHIAMBHUAYAJIHOM TMOIJIeNY MaHU(ECTY]y
Ce y CTCYCHMM HaBHKaMma CKPHUIITEpa, HAYMHY OOJMKOBama U (hopMupama
MOjeIMHUX CIIOBA, HHUXOBUX JI€Tasha, BE3W W M3MIENy, Haruly u KaiuOpu
cimoBa. CBako CJIOBO MMEHAa W TPE3UMEHA Yy IUTUTAIHOM TIOTIIHCY Ce
obOpalhyje u aHamM3mpa y BU3yaJIHOM TOTIEAY M KOPUIITNCHEM ONTHUYKUX
ypehaja 1 TUTHTaTHOT MUKPOCKOTIA, ¥ OCTAJINX TUTUTATHUX CPEIICTABA, KAKO
y CIIOPHOM TIOTIHCY TaKO U Y HECIIOPHOM TOTIIHCY, TZI€ C€ Ha OCHOBY TOTa
JIOHOCH, 32 CBAaKO CJIOBO MMEHA U Mpe3UMEHa N0ceOHO, UACHTU(PUKAUOHU
3akJbydyak. Ha Kpajy ce JOHOCH KOHAYHM 3aKJ/by4aK O BEIITAYCHy
JUTUTAHOT TMOTIHCA. Paju penpe3eHTaTuBHOCTH Y30pKa, ako je PeluMo
cropHU auruTanHu nornuc u3 2021, roguHe MOTPEOHO je Aa ce yTBPAH
M3BOPHUK-OPUTHHAIHY MOTIUC ( y OBOM ciy4ajy Ha JIMuHOj KapTH), U 1a
ce mpubaBe ocraja OpUrMHaIHA JOKYMEHTA U3 paHHjer nepuona (mposepa
CBAKe JIpyre roinHe), Kako OM ce YCTAaHOBUIIO 1A JIM j€ CTIOPHO JIUIE MEHAIIO
CBOj MOTIHC Yy TOKY JQYyXer BpeMeHCKor nepuoza. [ToceOHo je 3a morpebe
rpadOCKOIICKOT BEIITa4CHha MpoOJieM, ako Ce JIMIE MOTIHCYje HerIe
Thupwinynum GonToM cnoBa, a Herge JlaTuHWUYHUM (QOHTOM ClIOBa, WU
nak ckpahenum napadom. Y oBakBUM cilydajeBHMa TpadOCKOICKA CTPyKa
MOpa Jla C€ M3jaCHH O CTENEHY BEpOBaTHOhE ayTEeHTUYHOCTH TUTHTAITHOT
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normuca. [TorpedHO je nma nmure koje ce Bemradn y crojehem m cemnehem
CTaBy Ha XapTuju A4 ymucyje MOTnHC HajMame 22 myTa, W ako Tpeda u
PYKOITMC HETMO3HATOT TeKcTa. HUKama HEKH YOBEK HE MOJKE JIBa IyTa Jia ce
UCTO TOTIIHIIE, PYKOIIHC j& CIIOXKEHA PaJlha Y KOjo] KOPAUHUPAHO YUECTBY]Y
MO3aK, HEpBHH CUCTEM M MUIIMNhK paMeHa U pyKy>.

Bemraueme JokyMeHaTa-1oCcTynak KOjuM ce yTBphyje ayTeHTHIHOCT
JOKYMEHTa’:

-Bemrraueme pykornuca u nmornuca

-Bemrraueme Texcra kymanor nucahom mammuaom (dr Harold
Frederic Shipman)

-Bemraueme neuara, mramOusba 1 )KUT0OBa

-OnpehuBame cTapoCTH TOKYMEHTa

-PexoncTpykimja omrehennx qokymeHara

-Bemraueme mraMnanmx, 3amtuheHnx JoKyMeHara

Kapakrepucruke naxxupaHor noTmnuca:
-JlpxTaB pykomnuc
-HenpuponHo nonusame 0J0BKe
-IToTe3m omoBKOMCa 3aTYIIJBEHUM KpajeBHUMa
-Tparosu perymupama
-Pasnuka y Benu4uuHu ciiosa
-Herauna npomopumja ciosa
-Henpupoana canunocT usmel)y 1Ba wiv Bulle noTnuca

(Ckana BepoBarHohe 3acHoBana Ha Koller et.al)
AnTepHaTHBHA XUIIOTE3a
(HeayTEeHTHYHOCT JIUTUTAIHOT MOTIIHCA)

1. ca BepoBaTHOhOM Koja ce rpannuu ca Hemoryhnouthy (0,01-
0,99%)
2. ca Bpio masioM BepoBatHohoM (1-4%)
3. ca mayiom BepoBatHohom (5-9%)
4. ca ymepenom BepoBatHohom (10-24%)
5. ca Bpiio ymepeHoM BepoBaTHOhoM (25-49%)
Xurnoresa
(AyTEeHTMYHOCT JUTUTAIHOT MOTIIMCA)
6.ca Omaro mpeTexxHoM BepoBarHohom (50-75%)
7.ca mpetexxHoM BepoBaTHOhoM (76-90%)

2 JTueBuuk, HoBocancku rpadosor yrBpljyje OpUTHHAIHOCT M XHTICPOBOT MOTIIHCA,
Bpanxo [omen, 2021

> Bwbana [lmykuh -TlayakoBuh, Joxymenitina itiexnuxa, axynrer 3a QU3NIKY XEMUjy
Beorpan, 2021
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8.ca BenukoM BepoBatHohoMm (91-95%)

9.ca Beoma BenrKoM BepoBaTHOhOM (96-99%)
10.ca BepoBaTHOhOM KOja ce TpaHWYH ca
curypsourthy (99,1-99,99%)

3.Kapakrepucruke rpagockoncke aHajimuse
OMoMeTpHjCKOr MOTHHCA

3a Tpad)oCKOICKy aHaMM3y OMOMETPHU)CKOT MOTIHCA j& TOTPEeOHO
Jla ce WM3BPINM aHAIM3a KOja je CIIOKEHH]er KapakTepa y OJHOCY Ha
JUTUTAIHU TIOTIHC, KOjU y ceOM Mopa /a CaJpKHU CBE KapaKTEPUCTHKE,
yKIbyuyjyhu oxpehenn O6poj kaHanma Koju MOpajy Jia c€ aHaJIM30M MPOBEpe
U TO: KaHaJ ToJiokaja Bpxa ojoBke: X,Y,Z, kaHayl Op3uHE BpXa OJIOBKE:
VX,VY, kanan yOp3ama Bpxa onoBke: AX, AY, BpeMeHCkH KaHai: T:
KaHaJI BpeMeHcke pasike: DT, kanan cwiie Bpxa onoBke: F, kaHai crama
MpeKuiaya Bpxa OJIOBKe: S, KaHal 3a opujeHTanujy ojoske: TX,TY,A, E.
[Tpumenom rpadockoricke aHanu3e yTBphyjeMO HIESHTHTET IMOIIUIbAoIa
MOpYKe WM TIOTIUCHUKA JOKYMEHTa, Kao W 00e30eheme pokaza na je
OpPUTHMHAIIHYU CaJIpKaj MOPYKE WIIM JOKYMEHT KOjH j€ MOCIJaT HePOMEHEH.
bruomMerpujcku moTHHC je jemaH o HajBaKHHJUX KpUNTOrpadCKUX anara
KOjU je JaHac IIMPOKO y ynorpebu. Jlako cy mpeHOCWBH, TOTHHCH HE
MOry OWTH HMUTHpPaHH, a Takohe MOry OMTH O3HAUE€HU BPEMEHCKUM
KaHaJIOM. 32 MOpYKe Koje Cy TMocjare MpeKo HECUTYPHOT KaHaja, MPaBUITHO
UMIUIEMEHTHPaH Tpeba OUTH 3aCHOBAaH Ha ACHMETPUYHO] KpUNTOrpaduju.
buomerpujcku moTmHC Aaje MPUMAOIly MOPYKE pasjior Ja Bepyje aa je
MopyKa IociaTta oJf CTpaHe OHOT 3a Kora ce INpelcTaBiba. buomMeTpujcku
HOTITUC j€ 10 MHOTO Y€MYy €KBHMBAJICHTAH TPAJAUIMOHAIHUM TOTIIUCHMA Y
MHOTUM aCIeKTUMa, a TIPABHIHO UMILUIEMEHTHPAH OMOMETPH]CKH TIOTITUC j&
MHOTO TeXe (GarcuPUKOBATH HETO TPATUIIMOHAIHY MOTIHC. buomeTpujckn
notnuc Tpeba ga 06e30eau W HEeMOryhHOCT ondalMBama, Y CMHUCITY Ja
OHAj KOjH j€ MOTIHCA0 TIOPYKY HE MOXKE Jla TIOPEKHE FHEHO MOTIHMCHBAE,
TBpAehu /1a je WeroB NMpHBATHU KJbYY OCTA0 TajHA, a Takohe IMOCTOjU
MoryhHOCT 03HaYaBama MOpyKa BPEMEHCKUM MapKaMa, Tako J1a YaK U aKo je
NPUBATHH KJbYY OTKPUBEH, MOTIHC U JIajbe MOxke OuTH Baxkehu. TajHu Kibyd
j€ KOpUCTH 32 EHKPHIIIIK]y TOpyKa KOja MIajby ABE CTPaHEe, ¥ TO IMOIINIbaIall
nopyka u npumasnar nopyka. Kaga nmpumanar npuMu u I€TEKTyje MOPYKY,
KOja y CTBapH MPE/ICTaBba TEKCT HA CPIICKOM jE3UKY, OHa MOXKE 3aKJbYUHTH
Jla je Ty IOPYKy TeHeprcalia ocoda ca KOjoM Jieyu TajHu KJbyd. [lopyka koja
je cTuria, He MoXe OMTH IPOME-EHa MTPUITMKOM IIpeHoca ofl crpane Tpeher
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mrna. Ocoba Koja MOTNUCyje MOPYKy KOPHCTH TPUBATHU KJbYY, a ocola
KOja mprMa TIOPYKy KOpUCTH onroBapajyhu jaBHu kibyd. OBIe je moTpedHo
HAIJIaCHTH JIa C€ MO3HABAKEM jaBHOT KJby4a HE MOXKE M3padyHaTH TajHU
KJbYY Y HEKOM pa3syMHOM BpEMEHY Tj. 3a pa3Oujame mudpe motTpedHo je
HEKOJIMKO MWJIFOHA TOJMHA Ha pajy ca HajjadyuM padyHapuMa Koje JTaHac
nocroje. buomerpujcku mornuc nmocenyje cienehe KapakTepUCTUKE:
-Mlckiby4nBO je moBe3aH ca MOTIHCHUKOM,
-Hensocmucneno naeHTnUKyje NOTHHCHUKA,
-Hacraje kopumhemeM cpencraBa KojuMa MOTIIMCHUK MOYKE CAMOCTAJTHO J1a
ylpaBjba W KOja Cy UCKJbYYHBO O] HAJ30pOM MOTIHCHUKA,
-Cazipxy AMPEKTHY TOBE3aHOCT ca MOoAalMa Ha KOje ce OAHOCH M TO Ha
HAYUH KOjH HEIBOCMUCIICHO oMoryhaBa yBuI y OMJI0 KOjy U3MEHY U3BOPHUX
rojiaTaka
-IIpoBepaBa ce Ha OCHOBY HamNpPEIHOT EJIEKTPOHCKOT CepTH(HKaTa
MOTIHCHUKA
-bruomerpujcku moTnuc y onHOCY Ha MOJATKE y €JIEKTPOHCKOM OOJIMKY UMa
MCTO TPaBHO JI€]CTBO M JJOKA3HY CHAry Kao W CBOjEPYYHH IOTITUC, OMHOCHO
CBOjE€PYYHH TOTIIHC U 11€YaT, Y OHOCY HA MOAATKE Y MAalMPHOM OOJIHKY
CurypHocHe Mepe Ko/1 0MOMETPHjCKOT NOTNNCA:

1. TloBepseuBOCT: MH(pOPMAIHja CE YyBa y TAJHOCTH OJI CBUX OCHM OJI

ayTOPU30BaHMX CTpPaHa

2. WuTerpurer: nopyke HUCY U3MEHEHE MPUIIMKOM IIPEHOCA,

3. Ayrenrudukanmja nopyke: [lommupanai mopyke je ayTeHTHYAH,

4. Hewmoryhnoct ogbamnuBama nopyke: [lommsbanal mopyke He MOXe
nopehw 11a je Kpeupao mopyky,

5. Wpentudukanmja: YcrmocTaBbamke W TIpoBepa HICHTHTETA JIMIA,

HIIp. 0c00a, pauyHap WA KpeIUTHA KapTHIla,
6. Kontpona npuctyna: OrpaHnuutu npuctyn pecypcuma. Omoryhuru
Jla IPUCTYII pecypcuMa MMajy caMmo NPUBUIIETOBAaHU EHTUTETH,

7. JoctymHOCT: YBepeme Jia je eIeKTPOHCKH CUCTEM IOy3JaH W Ha
pacronaramy,
8. Moryhnoct peBusmje: O0e30ehyje mokaze 0 aKTHBHOCTUMA KOje

cy OutHE 3a 0e30€HOCT, HIp. YyBake CBUACHIH]C O TIOjCAMHUM
norahajuma,

9. ®wusmuka 6e30eqHOCT: O0e30ehyje hmM3muKy 3amTUTY ToJaTaka u
pecypca cucrema,

10. ArorumHuocT: O6e30elyje 3amTuTy 0J] OTKpUBamka M 3JI0YIOTpeOe
UJCHTUTETA.
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Ceprudukar

Cepruukar je eneKTpOHCKH JOKyMEHT KOju Cc€ KOPHCTH 3a
UACHTUHUKAIN]y 0cobe, cepBepa, KOMIAHMje WM HEKOT APYror cy0jexra
U 32 TIOBE3MBAIE TOT MICHTHUTETA Ca jaBHUM KJbydeM. Ceprudukar naje
OIMITE MPU3HATH J0Ka3 0 uaeHTuTeTy. CepTuduKaT ce MOXKe MOCMaTpaTH
Kao JMTHTAJHA JTUYHA KapTa onroBapajyher enturera (JInuna kapra je xox
HAC OMmITe MpuxBaheHu J0Ka3 O UICHTUTETY BaJTaCHUKA M37ara OJ CTpaHe
MVII- a). ITomto ce Bepyje ApKaBHOj MHCTUTYLHUjU Ja je Tpe U3/1aBamba
JUYHE KapTe W3BpIIMIA TPOBEPY HIACHTUTETa 0cobe, THME ce Bepyje y
UICHTHUTET 0CO0E KOjOj je TmuHa Kapra uznara. Kajga ce roBopu o pyKomucy
yOOMYEeHH KOMEHTApH Cy U BE3H Ca FheTOBUMECTETCKUM U3ITIEZIOM, PETKO KO
pasMHuIIba J]a Cy YIPaBO PYKOIMCH HAIIe JINYHE KapTe, Kao M Ja je CBAaKO
Hallle UCTTHCAHO CJIOBO CBEIOYAHCTBO O HAILIEM KapakTepy”.

4. 3ak/py4Ha pasMaTpama

[Mpunukom rpadoCKONCKOT MPOyvYaBamba KapaKTePUCTHKE PYyKOIHCa
U TMOTIHCA TOTPEOHO je carienaTy CBe acliekTe yTBphuBama moceOHo Ja
JIM TIOJI0KA] TIOTIHCA IPUPOAAH, J1a JIU TIOCTOj€ TPAroBH OJIOBKE, paaupama,
XEMH]jCKOT OpHcarmba, HECUTYPHOCTH, HEIPUPOIHOT 3aCT0ja, HEpaBHOMEPHE
pacriozienie  MacTuia, pesbeHa wHcmymyema Ha ToNehUHU JTOKyMEHTa.
Bemtak ce HuKaza He CME OCIOHUTH CaMO Ha jEJHY OTKPHBIJbCHY
YHIbEHUILY, Beh 0oIMax Tpaku IpyTy J1a Ou je yrmopeano ca mpBoM, UT/. Jako
je OuTHA perpe3eHTaTHBHOCT Y30pKa, IIPH YeMY C€ jeJJaH y30paK IMpoBepaBa
ca pyrum, a Ou ce Ha Kpajy GopMHpao KoHauaH 3akjbydak. CBe 3emibe
noreHnujanHe wianuie EY kopucTu u crpoBojie MCTe METO/E M TOCTYIIKE
MIPUIMKOM OTKPHBaba U BEIITaueHha PyKOIHCA U MIOTIIHCA, C THM /1 j€ HayKa
TOJIMKO HaIpeI0Balia y CMUCITY I10jeIHACTaBJbEHha METO/IA Y CaMO]j TEXHHIIN
OTKpUBamba, y30pKOBamka M JICTCKTOBamha PYKOIUCA M IMOTIHCA, TIe ce ca
BCJINKOM CI/IprHOHIhy JOHOCE I/II[GHTI/I(bI/IKaLII/IOHI/I 3aKJby4lH 3aCHOBAHU Ha
HAy4YHO TEXHHMYKUM METOJaMa’ KOju HE OCTaBJbajy MPOCTOpa 3a HErHpame
YHILCHUIA KOj€ C€ HABOJIC y Hajla3y U MUILbCHY CY/ICKOT BeliTaka. buTHa
NPETIOCTaBKa 3aBEINTAaYeHhe pYyKoONHca H ToThHca je obe3dehuBame
OpHUI'MHAJA CIIOPHUX JAOKYMEHaTa W APYTHX JI0Ka3a KOjU CaapiKe MOTIIHCE
U PYKOITUC 32 KOje Ce€ MPETIOCTaBJba Jla CaJp)KE CBA KapaKTEPUCTHYHA
o0ernexja HOpMaJTHOT, HEUCKPUBJHEHOT pyKomuca oapeleHor ckpumrepa

4 Josan Kpcruh, Pykoituc kao auuna kapima, Ionutuka, 2007

5 MGTOI[ KpHUBOTBOpCH:A ITIOTIIMCA: MCTO Tpara, METOI CJ'IO60,I[H€ K€
2
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Abstract: Overhead expertise always hasits application when examining
documents, wher the circumstances under which a particular document
was created are examined. With the development of science and technology,
there is a method and use in examining documents, which are available
to everyone, especially if we take into account that an increasing number
of people forge,certain original documents, and timr violates the Criminal
law od Serbia, benefit. In orfer to successfully examine the disputed
dokuments, it is necessary to refer the documents to the expertise as soon
as possible,because otherwise, it may be difficult or impossible to reveal
important facts, especially if the expertise of ink age, time of issue of disputed
documents and information under which circumstaces the disputed document
was created. We must not forget and we must always take care of the mental
and physical condition of the scriptwriter. The task of overhead projection is
to determine the authenticity of the signature on the disputed document, by
applying various expertise techniques, most often by a comparativr method,
where a positive or negative identification conclusion is submitted in the
finding and opinion.

Key words: Overhead projection, disputed document,identification
conclusion, expertise, script, authenticity of the document
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ABOUT THE REFORM OF INTERNATIONAL MONETARY
FUND REGULATORY COMPETENCE IN CONTEMPORARY
MONETARY LAW!

UDK 339.732.4:336.69
Review paper
Abstract: The subject of the analysis in this paper is the consideration of
the regulatory competence of the International Monetary Fund (IMF) in
the context of preserving the achievements and values of the international
monetary order as an important condition for economic stability. In this
sense, the research focuses on issues related to the institutional, functional,
and structural reform of the IMF to adapt to new circumstances in the
international monetary order. In the following text, particular attention is
paid to the implications of its competence in the system of global monetary
management, the legal framework of monetary supervision, and optimal
normative regulation of public debt management policy, considering the
need for continuous reforms and adjustments to preserve not only monetary
but also financial and general economic stability at the national and global
levels.

Keywords: monetary law, IMF, international monetary order, lex monetae.
I Introduction
Since the early years of its establishment, the International Monetary
Fund (IMF) has performed a significant regulatory function in international

monetary relations, which is reflected in the mutual harmonization of foreign
exchange policies of its members to achieve and maintain monetary and
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financial stability. During the oil crises of the 1970s and in the economic
(financial) crises that followed, the IMF’s regulatory function was further
strengthened as an unavoidable factor in preserving the international
monetary order.

The debt crisis of 2008 pointed out not only the legal gaps in the
founding acts of the EMU but also the need to reform the legal framework
of the IMF to strengthen its position in international monetary law. During
2008, two significant amendments to the IMF Agreement were adopted
concerning its revenues and organizational structure. A significant change
also concerned the introduction of the so-called flexible credit line, which
enabled the granting of precautionary loans to the Fund’s member states in a
larger amount.” The amendments to the Fund’s onyx act were created as an
expression of the IMF’s aspiration to be able to provide consistent support
to all actors in the national monetary law of countries whose protection
facility is affected by its jurisdiction in the conditions of global economic
disturbances. At the same time, these changes mark the emergence of new
tendencies in the development of specialized institutes and categories of
international monetary law as the only branch of law that can offer adequate
mechanisms for controlling, predicting, and remedying the consequences of
monetary flows in the globalized financial market.

Interestingly, the IMF Legal Affairs Office prepared a report in 2006
which analyzes in detail and critically the previous legislative history of the
application of Article 4 of the Agreement, which indicates four key principles
that represented the direction in which the future should move to the reform
of the Fund’s monetary jurisdiction:

a) achieving long-term stability of the exchange rate system (which
again emphasizes the shortcomings of a fixed exchange rate that does not
respond to current economic conditions due to its rigidity. However, we
must note that the flexible exchange rate is not devoid and we believe that
the monetary legislator should make efforts to create a hybrid model of the
exchange rate that would contain the best of both regimes and at the same
time skillfully overcome their shortcomings in individual application);

b) respecting the link between exchange rate policy and other
subsystems of general economic policy as much as possible (exchange
rate stability per se does not always and necessarily be synonymous with
monetary stability if there is no success in achieving future desired economic

2 Sean Hagan, ,,Reforming the IMF*, International Monetary Law. Global Crises (eds. by
Mario Giovanoli and Diego Davos), Oxford, 2010, 42.

3 Article IX of the Fund Agreement - An Overview of the Funds Legal Framework, Legal
Department of the IMF, 28 June 2006, 1-10.
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conditions in foreign trade and fiscal policy. In this sense, it is important that
the subjects of international monetary law act with the subjects of national
economic policy in synchronized legal actions with full respect for the
principle of complementarity and division of tasks in the process of creating
sustainable macroeconomic systems);

¢) IMF members in choosing the legal regime of the exchange
rate must avoid the application of those potentially problematic monetary
solutions, which may cause consequences for the exchange rate stability
of other member states or monetary stability in general (this is a ban on
potentially harmful monetary behavior of member states) guarantees that it
gains a competitive advantage over other members and benefits in the field
of the internal balance of payments. The behavior of monetary agents is
determined by the achievement of global monetary stability, as the sum of
individual monetary balances in all existing monetary jurisdictions);

d) strengthening the IMF’s oversight function over the implementation
of membership commitments (which is very important because it is in the
function of strengthening and expanding the spectrum of forecasting future
scenarios in international monetary relations. application of appropriate
measures of legal, technical, and administrative nature).

IT Derogation of IMF monetary supervision in
International monetary order

A significant step towards expanding the Fund’s competencies
was made with the adoption of the Decision on Supervision (2007), which
established an exhaustive legal network for fulfilling the Fund’s obligations
in this field. Namely, this decision provided the necessary clarification
regarding the ban on manipulation of the exchange rate by member
states, amended the principles that states must respect when fulfilling the
obligations from membership in the Fund, and identified the segment of
domestic economic policy over which the IMF must supervise. Of course,
exchange rate manipulations can be performed in various forms, some of
which may have a change in the value of the domestic currency expressed in
the domestic night as a primary or secondary effect.

The legal treatment of covert manipulations that are not obvious
and that require an interpretation of the meaning and purpose of the actions
taken by the monetary legislator has a special challenge. It is in this fact
that we can recognize a field that requires an urgent solution and which is a
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challenge in international monetary law.* The decision proclaims that not all
manipulations are harmful and that it is the Fund that determines whether
such actions have resulted (or could have) prevented effective payment in
the balance of payments or gained a non-competitive advantage that is not
legitimate. This means that in determining such actions, the Fund must act
as an investigator who determines the existence of such an intention in a
particular member state, which shows us that the IMF is not only the creator
of modern monetary law but also its public executor.

The principles emphasized by the Decision emphasize the importance
of establishing external and internal cooperation in achieving monetary
stability. External cooperation is realized in the relations between the Fund
and the member states, while internal cooperation is realized within the
bodies operating within the IMF. In this regard, the need to determine the
legal effects of guidelines issued by the Fund and its bodies is emphasized,
because although their non-binding factual effect should be such that they
are implemented by all informed addressees due to the strength of their moral
components and awareness of the need for measures. contained. Moreover,
the guidelines achieve the so-called soft coordination, which, unlike legally
binding mechanisms provided with sanctions, is grateful for its application
because it is not commanding. The Decision mentions for the first time the
principle of not undermining external stability in the conduct of foreign
exchange policy, which resembles a legal standard whose interpretation
can be flexible depending on the situational framework and circumstances.
In considering the application of this principle, the IMF Executive Board
has established that this is a concept broader than operations aimed at
overestimating or underestimating the value of the domestic currency and
that in the event of such instability, the Fund does not have to prove Member
States’ (bad) intentions.’

Although the scope of the principle of external stability is clear in the
monetary policy of IMF member states, it remains unclear how this principle
should be interpreted in countries that are also members of monetary
unions. In circumstances where there is a clear division of responsibilities
for monetary policy, such as EMU, it is clear that the responsibility for
meeting the principles lies with the supranational level of government, but
the asymmetry between strong monetary union and weak decentralized

4 Guidelines in case of non-compliance can also be sanctioned, but they are more political
(but often with legal consequences), which can be more far-reaching than legal, as they
equally affect all structures within the domestic political system with devastating effect
(without exceptions).

5 S. Hagan, 48-50.
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economic policy certainly imposes responsibility on governments and
central banks. and public debt management agencies of the member states of
monetary unions. Also, the reform of the Fund in the future should address
the issue of representation of less developed countries, because the loss in
social welfare of these countries caused by underdeveloped economies is
not a reason for a different distribution of votes in the Executive Board and
other bodies of the Fund (there is a need to “deepen” their voice because we
must not lose sight of the fact that the IMF today is a universal international
organization).

A necessary condition for setting a long-term sustainable framework
for international monetary supervision is the strengthening of cooperation
between the IMF and the Financial Stability Board (FSB) regarding the
policy of holding micro-prudential reserves. The Financial Stability Board
was established to carry out in-depth oversight of systemic stability. So
far, FSB has adopted twelve important international financial standards
which application should ensure the harmonization of the financial system,
although they are established by the provisions of secondary legislation,
and it is expected that states will inevitably incorporate them into domestic
financial law. FSB is an integral element of the international regulatory
framework that establishes the link between macroprudential supervision
and macroprudential systemic problems, viewed in the broadest sense.
The subject of macroprudential policy regulation includes, among other
things, the issue of developing standards for measuring and limiting the
risk of using financial leverage within the financial system as a whole by
imposing requirements on responsible financial institutions to have liquid
funds to cover losses at all times. Special emphasis is placed on developing
regulations on countercyclical capital requirements that must be included in
macroeconomic and business cycles.

III Transparency of public monetary management

The forthcoming (possible) reform of the IMF, which has been the
subject of more and more public controversy lately, could also solve the
issue of insufficient transparency in public law monetary management.
Transparency in monetary law is a multi-layered concept that includes three
levels:

1. The first level is determined by the institutional aspects, procedures,
and rules for decision-making that guarantee legal certainty, which means
that transparency is a kind of “anchor” for financial instability;
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2. The second level includes the material component of financial
regulations which determines the values and objectives of financial market
policy and;

3. The third level is focused on the responsibilities of the competent
subjects of monetary management, which is a precondition for restoring the
trust of citizens in the free market economy system.

On the other hand, monetary governance is a complex process
involving several entities through government, parliament, the central bank
to the World Bank, the Bank for International Settlements, and the IMF.
This process does not take place in a homogeneous space, which is why a
precise “mapping of the space” in which monetary management takes place
must first be performed. In the conditions of the debt crisis, there was a
high degree of non-transparency in the sphere of monetary management,
especially in the segment concerning the use of certain new instruments
such as collateralized debt obligations.” Their application was supposed to
limit the risk, but it almost became a “means of mass financial destruction”.
The IMF, in cooperation with the Bank for International Settlements, has
therefore undertaken extensive legislative activities that have resulted in
the adoption of a Code of Good Practice for Transparency in Monetary
and Financial Policies. This four-part act covered all important issues
concerning the accountability of monetary entities, the public availability
of information on monetary policy, the accountability and integrity of the
central bank. Today, the IMF calls on its members to respect the provisions of
this rulebook when compiling programs for the development of the financial
sector, which shows that it has a wider application in practice because, in
addition to monetary policy, it also includes fiscal policy. Following this act,
the IMF also adopted the Code of Good Practice in Fiscal Transparency, the
Manual for Fiscal Transparency, and the Guide to the Transparency of the
Public Revenue Source.

The IMF has also made a major contribution to the visibility of
macroeconomic data since the crisis, with the adoption of the General Data
Dissemination System and the Special Data Dissemination Standards, which
facilitate the understanding of complex monetary information and demystify

¢ Christine Kauffman, Rolf H. Weber, ,, Transparency and Monetary Affairs”, The Rule of
Law in Monetary Affairs (eds. by Thomas Cottier, Rosa M. Lastra and Christian Tietje),
Cambridge, 2014, 463-465.

7 At this point, we view monetary management as a specific segment of state management,
i.e. public management of the state, which is why private monetary business in which
commercial banks and entrepreneurs participate is not the subject of interest of international
monetary law.
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it among citizens to the greatest extent possible. The Fund’s reports show
that a large number of countries in the world have done a lot in the years
after the crisis to improve transparency in monetary and fiscal policy at the
same time or at least in one of them, which best illustrates the scope of
adopted acts in practice.® This once again clearly shows that the subjects of
monetary law react much better to the norms of secondary legislation than to
imperative norms because the former arose in moments of crisis and reflect
the common awareness and the need for qualitative changes in regulating
monetary relations. This means that secondary monetary regulations
originated in market instabilities (specific factual situation) and as such
require adequate legal regulation, unlike primary monetary regulations
which (in most cases) regulate the abstract factual situation. In our opinion,
all the above mentioned only speaks in favor of the fact that in the matter of
international monetary law there is an unequivocal and empirically proven
advantage of soft law over hard, although such a competitive relationship is
in some sense unnecessary and even tactless if we strive to create optimal
legal instruments. for public monetary management.’

In the years after the crisis, in addition to the mentioned regulatory
framework, the Fund did a lot to strengthen its financial powers and advisory
function. Advisory support is required at the request of Member States in
the conduct of financial and technical affairs in the context of complex
macroeconomic developments. Unlike regulatory powers, the Fund never
performs this function ex officio, but only at the request of a specific
member, but over the years the number of such requests has increased
significantly. For example, in the last ten years, the IMF has been involved
in producing comprehensive reports on the state of the financial system
of countries that have sought such assistance in preparing reforms to their
financial regulations. The IMF reform only confirms the thesis about the
need for the legal regulation of currency competition in the global financial
market. The role of law is to create and maintain a structural and procedural
architecture that ensures the independence of national monetary authorities
from political influences. Therefore, monetary policy, as one of the most
important subsystems of general economic policy, must not rely solely on
economic methodology, because due to its instruments and means it include
numerous laws and bylaws acts which protect monetary habitants and theirs
natural rights to have solid and firm currency and enjoying monetary stability.

$ Sean Hagan, ,,Enhancing the IMF Regulatory Authority”, International Law in Financial
Regulation and Monetary Affairs (eds. by Thomas Cottier, John J. Jackson, and Rosa M.
Lastra), Oxford, 2012, 319.

® Marko Dimitrijevi¢, Institucije medunarodnog monetarnog prava, Nis, 2018, 190-195.
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Monetary operations must also be legally considered and regulated, but it is
necessary to determine in advance the optimal mix of law and economics
within the target framework, as must the efforts of lawyers and economists
to study the casual relationship between substantive and procedural rules.'
This means that we can find a potential answer to the following questions
from the IMF’s jurisdiction:

* How can monetary policy be properly defined from the aspect of
national (domestic law) about its essence, institutional design, and allocation
of decision-making powers?;

* How monetary policy can be defined from the aspect of international
monetary law?;

* What is realistically, and what should be the role of procedural
rules and litigation in international monetary law (and to what extent do
these rules correspond to substantive rules)?;

* The problem of horizontal allocation of responsibilities between
international monetary institutions and;

* Determining the nature and type of relationship between
international and national regulation of monetary affairs.

The IMF must continue its role in interpreting and interpreting the
norms of international monetary law, as it has done in the last six decades
of its existence. In that sense, the work done so far must be critically
examined and the degree of (in) correspondence between the proclaimed
goals determined by the Agreement on the Establishment of the Fund and
what it did in practice must be established." The motive for interpreting the
decisions and articles of the founding act is ambiguous, so the assessment
of the function of a legal interpreter must take into account facts such as the
time at which the Fund seeks interpretation, the need to prove the equality of
members in making strategic decisions or the need to prevent domination of
one or another. the several Member States.

Misinterpretation can cause some costs, which is why the
Executive Board of the Fund, which enjoys the exclusive privilege of a
chief interpreter, must act carefully. Interpretation or better understanding
of the interpreted text of a certain article or Amendment of the founding
agreement can be difficult due to the specific legal esperanto inherent in the

10 Ernst Baltensperger, Thomas Cottier, ,,The Role of International Law in Monetary
Affairs®, International Law in Financial Regulation and Monetary Affairs (eds. by Thomas
Cottier, John J. Jackson, and Rosa M. Lastra), Oxford, 2012, 409-410.

' Joseph Gold, Interpretation: The IMF and International Law, Kluwer Law International,
1997, 583-608.
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issue of international monetary law, which is why the state often seeking
interpretation. The purpose of reforming the IMF’s competencies lies in
strengthening its integrity in the field of regulating international monetary
relations and further work on improving the international monetary order.
The IMF’s actions during and after the global financial crisis indicated its
ideological and intellectual flexibility, which largely separates it from other
international organizations."

The Fund is expected to continue its work intensively in the future
regarding the delineation of benefits and risks associated with the globalization
of the financial market and to offer expert assistance to the Member States
in this regard. In the future, the IMF must identify the weak points of the
global economic system and strengthen its monitoring of regional economic
trends by analyzing the external spillover effects that occur on that occasion.
Along the way, it is important to develop a broad macroeconomic dialogue
with other international actors, especially with the G20 Group. Of course,
changes in the organizational structure of the Fund per se are not enough
to promote it as an efficient economic agent, because despite the constant
expansion of the global economic system, there is a noticeable trend of
financial deregulation that must be prevented by the Fund.

The future reform of the IMF should finally provide an answer to the
questions that have remained unresolved in the past decades of its work. Thus,
questions could often be heard in public: Why is the IMF more “generous”
towards some member states when concluding credit arrangements? How
much do political factors influence the way the Fund makes decisions and
in whose interest does the Fund act? The debate on the role of the IMF in
the global financial system has developed in the absence of a complete and
clear understanding of how it operates in practice and, surprisingly, there are
insufficient analytical studies on the Fund’s work and its areas of activity.
This lack of studies, primarily in the field of economic policy that seek the
economic aspects of lending policy, can be an aggravating circumstance
in its reform, which must be both normatively efficient and economically
efficient.”

12 Joseph J. Joyce, The IMF and Global Financial Crises, Cambridge, 2012, 190-193.

13 Mark S. Kopelovitsch, The International Monetary Fund in the Global Economy: Bank,
Bonds, and Bailouts, Cambridge University Press, 2012, 4-5.
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IV A new IMF approach to public debt policy management

Some authors point out that the IMF can play a key role in creating
a special international court for public debt restructuring, which would
be formed in the image of domestic bankruptcy courts. The main task
of this court would be to ensure that the adopted international principles
are implemented by the priorities, classification of different categories of
foreign public debts, the definition of state guarantees, all for the sake of
transparency of effective solvency of debtors. The work of the Court would
be valuable in determining the structure of unscrupulous public debt and
thus protect the interests of creditors, but also the citizens of the state whose
governments easily decide to subscribe and issue public loan bonds. It would
be possible for the Court to form a special mediation department which,
by favoring a compromise solution to this category of monetary disputes,
would contribute to relieving the work of the court and compensate for the
shortcomings of judicial settlement of monetary disputes, which are reflected
in high costs. Certainly, although this idea may seem too ambitious to some,
it is possible to imagine a scenario in which a special department of the IMF
would deal with this issue until the idea of creating a special international
judicial body is materialized in a way that is acceptable to all interested
monetary authorities."

Following the consequences of the global financial crisis, the IMF
has taken the firm view that it is necessary to step up activities to evaluate
the sources, probabilities, and potential impact of major risks on macro-
financial stability. Therefore, work has begun on a comprehensive assessment
of the capacity of the competent state institutions to manage and remedy the
consequences of the crisis by considering the liquidity framework (internal
and external) as the readiness of the competent authorities to anticipate the
crisis and deal with it in the best possible way. A common feature of all
ideas for potential reform of the Fund is that they arose as a reflection of
awareness of the high degree of interconnectedness of different segments of
the financial market, which must be regulated by a smart integrative approach.
No matter what way of reform is applied in practice, the chosen model
must provide the IMF with a position of leader in regulating international
monetary relations (besides the ECB and the World Bank) in a transparent,
democratic, and socially acceptable way for all subjects of international
monetary law. whether they come from the monetary jurisdictions of less
developed countries or leading industrialized countries.

4 Chris Brummer, Soft Law and the Global Financial Crises, Cambridge University Press,
2012, 243.
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The IMF will continue to play a role in providing financial support
to address the short-term balance of payments problems in the future,
but analyzes of public debt sustainability as a precondition for providing
such assistance are likely to be tightened.” Also, it can be expected that
the policy of assisting will be closely linked to the strict implementation
of the articles of the Establishment Agreement, taking into account some
flexible interpretations regarding the approval of certain financial support
measures. At the same time, the IMF will continue to strengthen its role as
a mediator in disputes between debtor countries and its creditors (as shown
by the Eurozone crisis). certain reliefs during the duration of the public
loan agreement, the thesis about the need for its constitution is increasingly
advocated. Hypothetically speaking, the legal basis for such a framework
could be one of the following:

* a statutory regime in the narrow sense (based on customary law, a
treaty or an amendment to the IMF Agreement) or a statutory regime in the
broad sense (signing an Agreement establishing a special mechanism for
restructuring a public loan);

* collective action clauses which are voluntary (but do not have to be,
because the debtor must accept them in full when concluding the contract,
so that modern public loan agreements increasingly resemble adhesion
agreements) and;

* rules of conduct as a source of soft law. The role of the Fund in
creating this institutional framework is crucial, as it has repeatedly shown in
practice its irreplaceability in finding ad hoc solutions to address economic
instabilities that have arisen in cooperation with various informal groups
such as the so-called. Paris and London Club of creditors, but also private
financial institutions. The IMF undoubtedly enjoys the status of a privileged
creditor, which is recognized as such by all the mentioned financial actors.
The purpose of its financial assistance policy is to support the regulation and
direction of private financing to avoid the transaction costs that a structural
adjustment policy entails. In the process of public debt restructuring, one can
see the concept of burden-sharing of that process between the Fund and other
public and private creditors, which is today precisely regulated by applying
certain clauses, of which the previously mentioned pari passu clause is more
common. It is quite logical to assume that the policy of covering the debts
of the Fund members who have outstanding obligations to private creditors
such as commercial banks will continue to develop intensively.

Although subjects of international monetary law have a dominant

15 Rosa Maria Lastra, International Monetary and Financial Law, Oxford, 2015, 523-525.
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role in regulating monetary relations, it is also necessary for national
subjects (governments) to continue their efforts in completing their
regulatory functions through the adoption of desirable (modern) monetary
legislation. Namely, in the coming period, international economic law will
face great challenges regarding the determination of the legal treatment of
national regulatory powers of monetary policy entities in the context of
the distribution of social costs of global instability due to the conditions of
mutual economic connection. Of particular help on this path may be special
legal and economic doctrines that view financial stability in international law
as a consequence of mutual trade-off (s), ie. exchanging costs for benefits
in achieving internal stability, global stability, and financial integration as
basic regulatory objectives. The normative way in which the connection
between these goals is presented essentially affects the balance of rights
and obligations when formulating the concept of national economic and
fiscal policies, ie the degree of their protection against macroeconomic
shocks. Achieving and maintaining monetary stability based on the above
is increasingly gaining not only legal and economic, but also ethical and
philosophical indications, because in the context of globalized social and
economic relations, its existence is the basic social task of the international
community represented not only by the IMF, ECB, and World Bank but also
all their member states and foreign trade partners.

Conclusion

IMF reform must be implemented in a way that guarantees a sustainable
economic recovery and at the same time guarantees long-term, democratic,
stable economic growth functionally aligned with a wide range of different
ideas. Critics of the Fund point out that it has become more of a political
than a monetary institution, which they explain by privileged loans to certain
members, regardless of whether the necessary economic conditions have
been met. For this reason, the views of lawyers and economists may differ
significantly in terms of political and economic factors that determine the form
and form of lending policy. It is clear that such criticisms are somewhat justified
and empirically confirmed, which is why we believe that the IMF must pay
more attention in future activities to the principle of equality interests, not in
absolute terms, but in a more appropriate way to protect the interests of debtor
members. The Fund must act in the same (or at least similarly enough) way
in similar situations, because otherwise there may be justified dissatisfaction
with its leading position in the international monetary order.
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J-p Muxaun Manues

MNPAKTHYECKU NPOBJIEMU HA CBAEBHOTO
MMPOU3BOACTBOTO IO 4JI. 127A, AJL. 2
OT CEMEMHMS KOAEKC, HAJTATAIIIA 3AKOHOJATEJIHA
HAMECA

UDK 347.61:340.13(497.2)
Original research paper

Aidiciapakig: Cvinacno un.127a, an.2 epvska c an.l omi bvaiapckus cemeen
KogQeKc, Kolaitio poquitienutiie He HOCTiuIHaill 00wo cwinacue 1o evipocuiie,
C8bP3aHU C TBITYBAHEe HA gellie 8 YUYHCOUHA U U3QABAHelTiO Ha HeoOX0QuMuUiTie
JIUYHU QOKYMEHTHU , COPBIT MexCcqy AX ce peuasa ot pauoHHUSA CbQ 10
Hacimioawus agpec Ha getneitio. Cvgebnailia UpaKiiuKa o UpuIoHCeHUuestio
Ha a3y 3aKoHoQailieIna ypegoa yCliiaH08s6a UPOTHUEOPEYUBI PA3PEUleHUs,
80gewu Haii-eeve Qo0 OABHO UPOIUYAHE HA CbQEOHOO HPOU3BOGCITIBO U
Juiicatiia Ha pegeugUMOCtli Ha uzxoga o Heio. Ilo Wo3u nauun ne modice
Ovge iapantiupan Hau-Qobpusi uHillepec Ha Qgeilieltio. B iliazu Hacoxa
Owvalapckatiia cvgebHa Upakitiuka e ouna fogrodxiceHa Kpuiliuka 1o geno
PENCHEVI cpewy BBIITAPUA (canba Ne 77818/12, okonuaitiento
pewenue oimi 10.05.2015 i.). C oineg ma Koucillamiuparuitie Apooremu
8 UpunodceHuelio Ha HpasHailia ypegba cliopeg asiliopa ce Haxaia
3aKOHOQATeNHA U IPOMAHA.

Kntouosu gymu: paspewenue 3a ivitiysane Ha geitie 8 4yxcouna, nuica Ha
ciiopazymenue Ha Q8amaiiia poguitieny, Hau - Qoopus unitiepec na geiteltio;
CbQeOHa UpaKiiuKa.

I. UcTopruecku nperiien ¥ NpaBHa ChIHOCT.

IIpaBHara ypenda 3a paspeliaBaHe Ha CIIOpPOBE IPU pa3HOINIACUs

MEXJIY POTUTEIINTE 32 MbTYBAaHE HA JETE B Uy)KOWHA M CHAOASIBAHETO MY C
HEOOXOAMMMUTE 3a LIeNTa JUYHU JOKYMEHTH € Ch3JaJIeHa C IPUEMAHETO Ha
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pasnopendure Ha wi. 127a ot peiictBamusa Cemeen koneke (CK)', BbBeneHu
cbe 3UJ1 na I'TIK nmpe3 2010 r.2 C Te3u pasnopeadu € ypereHo 3a MbpBU
BT €IHO CNENMAJJIHO TPOM3BOACTBO HA CIIOPHA ChAcOHA aIMHUHUACTPALIUS
Ha CEMEHHOIPABHUTE OTHOIICHHUS, WMAIIO0 3a MpEeIMeT pa3peliaBaHe
Ha Pa3HOINIACUSl MEXIY POJHUTEINTE OTHOCHO ITbTYBAaHETO Ha TEXHHUTE
HCHABbPIINJIKM ITBJIHOJICTUC [JCLa B LIy}K6I/IHa N H34aBaHETO Ha HEO0-
XOIMMHUTE 3a LIeTa JIMYHU JOKYMEHTHU Ha nereto (wi. 45, an. 1,2 u . 76, T.
9 or 3akoHa 3a ObnTapckuTe IMYHA JOKyMeHTH (3BJI) .

o npuemaneTo Ha paznopendoute Ha ui. 127a B peiictBamms CK
JIMTICBA CTICIIUAIIHA, PETTIAMEHTAIIHS Ha YCIIOBHUATA M ChIOTIPON3BOICTBEHHUS
pen 3a paspelraBaHe pa3HOITIACHATA MEXAY POIHMTEINTE BbB BPB3Ka CHC
CBbBMCCTHOTO YIIPAXXKHABAHEC HA POAUTCICKUTC ITpaBa OTHOCHO 3aArpaHUYHA
IbTyBaHUA HA ACTETO U CHa6I[$IBaH€TO My C HGO6XOI[I/IMI/ITG 3a TOBa JIMYHU
nokymeHTH. Criopes; mo-crapara ypenda mo oTMm. 3aKOH 3a 3airPaHUYHHUTE
nacroptu ot 1969 r. u ui. 10, an. 3 ot [IpaBunHuka 3a npungaraHe Ha TO3U
3aKOH*, A€MCTBAIU /10 MPUEMAHETO Ha 3aKOHA 3a OBJIrapCKUTE TOKYMEHTHU
3a camonuuHocT (3BJIJ]), B cuna ot 1 anpun 1999 3, 3a paspemaBaneTo
Ha pasHorjiacusa MCXKAY POAUTCIIMTC IIPU YIIPAKHABAHC HA MMPABOMOIIHATA
UM TI0 JlaBaHEe Ha ChIVIACHE 3a M3aBaHE Ha 3aJrpaHUYEH MaclopT Ha JeTe
C OomIeN MbTyBaHE B UYyXOMHA ce Mpempaiia KbM pefa Mo Wi. 72 oT OTM.
CK ot 1985 r., koitTo, choOpa3HO Mpeo0Ia1aBaiioTo TOraBa ThIKyBaHE B

! TToBeye OTHOCHO TE3W CIIOPOBE MEXKAY poAUTeNuTe BXK. pu Mareesa, Ex. Bwrpocu Ha
MIPOM3BOJICTBOTO MO Wi. 127a OT ceMeiHus KoJeKc Mpe3 Mpu3MaTta Ha MEXTyHapOIHOTO
mpaBo, npaBoto Ha EC M BBTpEIIHOTO HU TIpaBo, MyOnuKyBaHa B cOopHHK IIpomenute
B Obirapckara IpaBHa CHUCTEMa IIpe3 MpuU3Mara Ha MEXKIYHapOAHUTE OTHOLICHUS,
MEKTyHapOIHOTO TpaBo U npaBoTo Ha EBponeiickus cvio3 (1989 - 2019). C., 2021, c. 200-
254, cwviio npu Tomoposa, B. [IbTyBane Ha nete B uy:xOuHa: [IpuHIMNIMTE HA CEMEHHOTO
IpaBo ¥ chJeOHara mpakTuka. ci. Ilpasua mucsi, 2011, k. 3, c. 3-28.

2 O6H., [IB, 6p. 100 0T 2010 .

3 O6w., /IB,, 6p. 93 or 1998 r., mocaeano u3m. u joi. JIB,, 6p. 58 or 2019 r, B cuia ot 1
anmpui 1999 .

4 Bok. [IpaBunHuK 3a mpuiarane Ha 3akoHa 3a 3aarpanuunute macnoptu (IT133I1), uzma-
JIeH 0T MUHHCTEpCTBO Ha BBTpEIIHUTE paboTH 1 MHUHHUCTEPCTBO HA BBHHIIHUTE padboTw,
00H., JIB, Op. 92 or 20 HoemBpu 1973 r.,, m3m., [IB, Op. 50 ot 28 rouu 1983 r, m3m., 1B,
Op. 14 ot 17 pespyapu 1989 1., ot™m. [IB, Op. 66 ot 25 aBryct 1989 . OT™MeHeH ¢ map. 4 oT
3aKITIOUNTENTHUTE pa3nopenou Ha [IpaBriHrKa 3a mpuiarane Ha 3aKoHa 3a 3aATPAHUIHUATE
nacroptH - B: JIB, 6p. 66 ot 25 aBryct 1989 1.

3 3aKkOHBT 3a 3aArPaHUYHUTE MACIIOPTH € OTMEHEH ¢ map. 5, T. 2 ot [1P Ha 3akoHa 3a ObJ-
rapcKuTe JOKyMeHTH 3a camonnaHocT (O0H., [IB, 6p. 93 ot 1998 1), B crma ot 01.04.1999
I., 3aIJ1aBHETO M3MEHEHO Ha 3akoH 3a Obiarapckure TuaHu qokymeHnTtH (3BJI/), o6u., 1B,
6p. 89 oT 2009 .

¢ Pasnopen6ara Ha wi. 10, ain. 3 or orm. TIT133I1 npeaBikia U3pUIHO, Y€ KOTaTo JHUIICBA
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JOKTPHHATA U ChAeOHATA MPAKTHKA, HAMUPA TIPUIIOKEHHE TIPU Pa3HOITIaCHs
T10 OT/ICJTHU BBIIPOCH, CBEP3aHH C TEKYIIOTO YIPAXKHIBAHE HA POJUTEICKUTE
MpaBa OT ChBMECTHO JKMBEEIIN B Opak poauTenn Ha neTeto’. Pogurenckusr
CTIOp C€ pelIaBa OT PAOHHHUS Ch CJIE/ U3CIyIIBAaHE HA POITUTEIUTE H, aKO €
HEO0OXOAMMO, Ha JIETETO, KaTO ChACOHOTO PEIICHHE MoK Ha 00XKaJIBaHEe
0 OOIIHS Pel.

C mnpuemaHero Ha 3akoHa 3a OBJArapcKUTe JOKYMEHTH 3a
camonuyuHocT oT 1998 ¥ (3B/1C, npeumenysan npe3 2009 r. oz 3araBUeTo
3akoH 3a Obarapckure JudHU JokyMeHTH, 3BJI/1) e otmenen uin. 10, an. 3
ot I1I133I1, a 3aenHo ¢ ToBa M3ry0u ACUCTBUE M MpEMpaliaHeTo KbM pelia
o ui. 72 ot otM. CK ot 1985 1. 3a mocTaHoBsiBaHE Ha CHCOHO PEILICHUE,
KOETO Jla 3aMeCTBa JIMIICBALIOTO ChIVIACHE Ha €AMHUS OT POIMTEIHTE 32
3arpaHUYHO ITBTYBaHE HA JIETETO M 3a M3JaBAHETO HAa HEOOXOAWMHUTE 3a
LenTa JIMYHU JOKYMEHTH (3aiarpaHudeH nacrnopt U ap.). Cuumrano ot 1
anpu 1999 r., pasnopendara Ha wi. 75, T. 2 OT MbpBOHAYAIHATA PEIAKIUS
Ha 3b/1C BbpBex1a M3pHyHA HOPMATHBHA 3a0paHa 3a HaIlyCKaHe Ha CTpaHara
OT HEHaBBPUIMIM ITHIHOJIETHE Jella W MOCTABEHHU TIOJ 3alpelieHHe, aKo
JMIICBA TIMCMEHO ChIVIACHE 3a IbTYBAHETO MM B UY)KOMHA OT TEXHHTE
ponuTenu, HAaCTOMHULIM WK Tonieuntenn’. C U3BMEHEHHETO Ha 3aKoHa OT 27
tonu 1999 1.'° MHTEH3UTETHT HA Ta3u MSPKa 32 aJIMUHUCTPATUBHA PUHY/IA €
CMEKYEH, KaTo Ha MACTOTO Ha MMIIEpaTHBHATA 3a0paHUTEIHAa HOpMA Ha YIL.
75, 1. 2 ot 3bJI/] ce mpenocTaBst BB3MOKHOCT 32 IPELIEHKA HA KOMIIETEHTHUS

CBIVIACHETO HA CWHUS OT POAUTEINTE, U3HCKBA CE MPEJCTABsIHETO Ha MPEMHC OT BIIA3JIO0
B cuna chaebHo pemreHne o wi. 72 ot oM. CK ot 1985 . OTHOCHO THIKYBaHETO U MpH-
JaraHeTo Ha pasmnopenodute Ha wi. 72 ot otM. CK or 1985 . kato nmpaBHO OCHOBaHHE U
peln 3a paspelnraBaHe Ha POJMTENICKH Pa3HOINIACHsl OTHOCHO 33ATPAaHMYHU IbTYBaHMS Ha
HEHaBBPIIWIO ITBIHONETHE JeTe Bxk. pemenue Ne 669 or 17.07.1992 r. na BKC, II ro.;
pemrerre Ne 21 ot 30.01.2001 ©. mo rp.x. Ne 717/2000 r, II r.o. Ha BKC; pemenne No
446/30.06.2010 r. mo Tp.x. Ne 4549/2008 r., r.k., IV r.o. mHa BKC, mocranoseHo 1o pesia Ha
wi. 290 I'TIK 0THOCHO BB3MOXHOCTTA CHABT J1a Pa3pelId Ha HEHABBPIIMIIO MIBIHOIETHE
ACTC HEOIPpaHMYCHO U3BHLPIHIBAHC HA II'bTyBaHUS B '-Iy)K6l/IHa 0e3 ChIIaCHETO Ha CAUHUA
ponurer; perenne Ne 32 ot 28.01.2011 ©. mo rp.a. Ne 170/2010 1, t.x., IV r.o. va BKC u np.

" Tlpenmer Ha otmenna ypenda B crapust CK ot 1985 1. e paspemaBaHeTo Ha pasHOTIACHS
MEXKIY OTIICITHO JKUBECIIUTE POMUTEIN 0e3 OpauyHa Bpbh3Ka MOMEXKIY UM IO BBIIPOCA MPH
KOTO J1a )KUBEST OOIIUTE UM POXKJICHH WK OCHHOBeHH jaena (wi. 71, am. 2 ot otMm. CK).

8 O6n., 1B, 6p. 93/1998 .

° Crope/l MbpBOHAYAITHATA PEAAKIMs Ha pa3nopendara Ha wi. 75, an. 1, T. 2 ot 3BJI/] He
ce paspellaBa HallyCKaHEe Ha CTpaHaTa, a MacMOPTUTE U 3aMECTBAIUTE TH JOKYMEHTH He
ce M3/aBaT WIN U3/1a/ICHUTE CE OTHEMAT Ha MAJIOJIETHHU, HEIIBJIHOJIICTHU U MOCTaBEHH TOJ
3ampeleHne, Korato HiMa MUCMEHO ChIVIACHE 3a ITbTYBAHETO UM B UyXKOMHA OT TEXHUTE
poANTENN, HACTOMHHIIN WIN TIONCYUTEIH.

1 Byxk. 31/1 na 3B/1C, o6H., /IB, 6p. 67 or 1999 1.
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aJIMHHHUCTPATUBEH OPraH MPH pa3peliaBaHe WM OTKa3 3a MpEeMUHABaHE Ha
JIETETO U3BBH I'PAaHUIIATA, aKO JIUTICBA CHIIACUETO HA SIUHUS OT POAUTEIIUTE.
3amMecTBaKy U3PUYHO OTMEHEHOTO MTPABUJIO HAa WI. 75, T. 2, HOBOBbBEICHATA
pasnopenda Ha 4. 76, T. 9" ot 3bJIJ] mpenBuan, 4e MOXKe J1a HE CE pa3pelIn
HaITyCKaHe Ha CTPpaHaTa OT MAJIOJICTHU M HEITBJTHOJICTHH U ITOCTABEHUTE MO
3arpelneHune JTuia, KOUTo HIMaT MICMEHO ChITIACHE 32 ITbTYBaHE B Uy KOWHA
OT CBOMTE POJIUTEIIN, HACTOMHHUIIH, NToneuntenu. Ha cBoit pen, neiictBamara
U TOBa BpeMe pasnopenda Ha wi. 12 ot otm. IlpaBunHuk 3a u3naBaHe Ha
JIOKYMEHTH 3a CaMOJIMYHOCT'? MPENIBIKIA, Y€ 3asBICHUC 32 M3JaBaHE Ha
JIOKYMEHT 32 CAMOJIMYHOCT HE Ce MpueMa B CIISIHUTE CiIydau: (T. 5'%), Korato
HE C€ MPEICTaBAT BCHUKH HEOOXOUMH JJOKYMEHTH ChITIACHO H3UCKBAHUATA
Ha 3B/IC, 1. e. Koraro HsSMa MMCMEHO ChITIACHE HA JIBAMaTa POIUTEIIN .

ITo cemecTBo Te3u m3menenus Ha 3BJI/] or 27 romm 1999 r. naBar
MpaBHAaTa BB3MOXKHOCT 3a pa3pellaBaHe Ha POIUTEICKUTE Pa3HOIIIACHS
BbB BpB3Ka C IIbTYBaHE Ha JCTETO B YyKXOWHA OT aIMUHUCTPATHUBHUS
opras 1o 3bJIJ[ (Munuctbpa Ha BbTpeliHuTe padoTH). ChIIUAT, BUIHO OT
MOJAJIHUA TJaroi ,,Moxe B pemakuusta Ha 4. 76 ot 3BJI/1', ce oka3Ba
OBJIACTEH TIO CBOS TPEIIEHKA JIa pa3peliaBa Win J1a OTKa3Ba M3aBaHETO Ha
3aIrpaHUYCH MACTIOPT W HM3BEXKJIAaHE HA JCTETO B WyXOWHA, IIIOM JIUIICBA
ChIVIACUE HA CIUHHS OT JBamara poautenu. [IpakTukara mo mpuiaraHe
Ha Te3W IpaBWia M3THKBa, 4ye ¢ pasmnopeadure Ha ui. 76, T. 1-9 ot 3B/AC

' Hosa - J/IB, 6p. 67 or 1999 r. B peaakuusita, ¢ kosito Oeuie BbBeneHa mpe3 1999 r,
pasmopenbdara Ha wi. 76, T. 9 ot 3BJI/] maceme, 4e MoXxe Ja HE ce pa3pelin HallyCKaHe
Ha CTpaHara, MaclopTH W 3aMECTBAIlX T'M JOKYMEHTH Jla He Ce M3/aBaT, a 3AaACHUTE Ja
ce OTHEeMaT Ha MaJIOJIETHH M HEIIBJIHOJIETHU U TIOCTABEHHM I10]1 3allpelleHue JIUIa, KOUTO
HSAMAT MHCMEHO ChIVIACHE 33 IMBTYBaHE B Uy)KOMHA OT CBOMTE POMUTEIH, HACTONHHIIH,
[TOIICYUTEIIH.

12.06H., JIB, 6p. 33 ot 1999 ., npeauiuen Teket Ha an. 1 - JIB, 6p. 14 or 2000 .
13 Hoga - /IB, 6p. 40 ot 2007 1.

4 BbB Bpb3Ka € THIKYBAHETO M MPUJIATAHETO HA Ta3W pasrnopenda Bx. pemenne Ne 12 ot
11.11.2008 1. o rp.a. Ne 4252/2007 ., V r.o. na BKC.

15 B motuBute Ha pemenne Ne 1568 or 13.02.2006 1. o aam. a. Ne 7382/2005 r., ota. Ha
BAC e u3ThkHATO € OCHOBaHHE, ue ¢ pasnopenaoure Ha wi. 76 ot 3bJIC 3akoHOMATENAT
€ J1al BB3MOXKHOCT (upe3 (opMySTUpOBKara ,,MoKe ) Ha aIMHHHCTPATUBHHS OPraH MPH
HAJIMYKME HA HIKOS OT M30POCHUTE XUIOTE3H IO CBOS MPCIICHKA Ja HAJOKHU MPUHYIUTEIT
aJIMHHUCTPATHBHA MsIPKa - J1a OTHEME JJOKYMCHT WJIM JIa OTKa)KE U3aBaHETO HA JOKYMCHTH
B CITy4as 3a 3aJArPaHUYHO IBTyBaHE. B TO3W ciydail aIMUHUCTPATUBHHUAT OpraH JACHCTBa
MIpH yCIOBUATA HA OMEpAaTHBHA CAMOCTOSTEITHOCT; CHINUAT MOXKE J]a HApaBu W300p mpu
B JIMYMETO Ha JIBE WJIM NIOBEYE BH3MOKHOCTH, IPEAOCTABCHN My OT 3aKoHa. JloCTaTh4HO €
aJMUHUCTPATUBHUS aKT [1a ©Ma OTPA3CHHU MPABHO PEJICBAaHTHHU (DaKTH, KOUTO [Ia COYAT €HA OT
XHUIIOTE3UTE, IPESIBUICHU B IIPaBHATA HOPMA, IaBAIlU BE3MOKHOCT Ha aIMUHHCTPATUBHHUSI
opraH 3a mperneHka. B cemus ayx Bx. u pemenue Ne 4970 or 01.06.2004 r. mo ag a. Ne
455/2004 r., V otn. Ha BAC u np.
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3aKOHONATEIAT € Jlal BB3MOXKHOCT 3a TIPEICHKa Ha aJAMHUHUCTPATHBHUS
OpraH /a HaJOXKH TPUHYIUTEITHA aJIMHHHUCTPATHBHA MspKa, HACOYEHA
KbM H3JlaBaHe, OTHEMAaHE WJIM OTKa3 3a W3/[aBaHe Ha MacmopT WIH APYyT
3aMeCTBalll TO JIOKyMEHT Ha MPUTEXKATEIsI My NP HaJHMIUe HAa N30pOCHHUTE
XHIIOTE3W B HSAKOS OT JIEBETTE TOYKH Ha TEKCTa, KaTO caM 3aKOHOAATEll €
NPEAOCTaBWII ABE Bb3MOKHOCTH Ha aJIMUHUCTPATUBHUS OPTaH - 12 HAJIOXKHU
WIM HE TMpUHYAWTENHAaTa aJMHHHMCTpaTHBHa Mspka's. CrenoBareiHo,
KOraTto aJMHHHACTPATHBHHUAT OpPraH YCTAaHOBHM HAJIMYHMETO Ha JaJieH
(akT OT NEMCTBUTEIHOCTTA U TO MOJBENE KbM CHOTBETHATa XWUIOTE3a HA
OT/ICTTHUTE CIIydau B Wi. 76, MOXKE Ja HampaBu CBOS HM300p - perieHue
Ne 3805 or 17.04.2002 1. mo amm. x. Ne 1545/2002 r., 5 4. c-B Ha BAC.
[Ipu neiicTBueTo Ha Ta3u ypenda MpaKTHKAaTa C€ OPUEHTHPA KBbM BIDKIA-
HETO, Ye IMpH JIUICca Ha OO0 ChIVIACHE Ha JBaMaTa POIUTEIH YKEITaHOTO
OT €OWHHUS OT TIX 3aArPAaHUYHO ITbTyBaHE HA JETETO M HW3/aBaHE Ha
HEOOXOMUMHTE 3a IENITa JIMYHU JOKYMEHTH MOrar Ja ObJarT pa3perieHu
€IMHCTBEHO OT aJIMUHUCTPATUBHUS OpPTaH, KOMIIETEHTEH J]a M3/1a1e WK J1a
OTKa)kKe M3/IaBaHETO Ha 3aJrpaHUYCH MacropT Ha aAereTo. ChOTBETHO CaMo
aJIMAHUCTPATUBHUSAT aKT, C KOUTO OPraHbT Ce MPOU3HACS 110 Te3U HCKaHUS,
OM MOT'BJ J1a TOJUICKHU Ha CHIACOCH KOHTPOJ 332 3aKOHOCHOOPA3HOCT IO
VCKaHE Ha €MHMSI WIH JIPYTUsl POAUTEN - B TO3U JyX ca peuieHue Ne 6505
ot 03.07.2002 . mo agm. a. Ne 3856/2002 1., S-unenen c-B Ha BAC, permenune
Ne 657 ot 28.01.2004 1. o amm. a. Ne 7715/2003 ., V 0. Ha BAC, penienue
Ne 4513 ot 13.05.2003 r. o agm. 1. Ne 9575/2002 1., V 0. na BAC u np. Bee
BbB BPb3Ka C THIKYBAaHETO U MPWJIAraHETo Ha pasnopendara Ha wi. 76, ai.
9 ot 3bJI/] B penakuumsita i1 ot 27 ronu 1999 r. (HO npeau TOMBIHEHUETO U
or 2009 1. ¢ map. 14 ot IlpexogHnTe 1 3aKITFOYUTETHH PA3IOpea0H Ha HOBUS
CK) cpae0Onara mpakTiKa UMaIlle ciaydai 1a TOCTaHOBH, Y€ MPOU3HACSHETO
Opyd HEChIVIACHE HA EIWHUS POAMTEN 3a 3aATPAHUYHO IThTYBaHE Ha
HEHaBBPUIMJIOTO ITBJIHOJIETHE ACTE U 32 M3/IaBaHE Ha HEOOXOIUMHUTE 32 IIeJITa
JMYHYU JOKYMEHTH Ha JIETETO € OT KOMIIETEHTHOCTTA Ha aIMUHUCTPATHBHUS

16 TTo mpyr moBox B permenre Ne 6505 ot 03.07.2002 1. o aam. 1. Ne 3856/2002 5-uit. c-B Ha
BAC pemaBanisT chCTaB € IMaJ caydaid a N3ThKHE, 9e mmpe3 npu3mata 9. 76, T. 9 ot 35/IC
JIMIICATa Ha ChIVIACHE HA CAMHUS POJMTEI 32 bTYBAHE HA MAJIOJICTHTO JIETE B Uy)KOMHA HE
¢ abCOJIFOTHO OCHOBAHKE 32 OTHEMaHE Ha MAcIopTa, 3a pa3jinka OT OCHOBAHUATA IO WI. 75
ot 3bJI/I. ®dakTuyeckusaT ChCTaB, JaBalll IPaBo Ha OpraHa jJa OTHEME MaclopTa, M3UCKBa U
HAJIMYMETO Ha TIOHE OIIe €THO 0OCTOATEICTBO, KOSTO 3acTpaliaBa Ibp)KaBHATa CUTYPHOCT
WM OOIIECTBEHUS Pejl, HITH 3APABETO, MITH IIpaBaTa U CBOOOINTE HA IPyTH rpaxaaHu. ToBa
ca n3uepnareaHo uzdopoenute B wi. 35, an. 1 or KPb u un. 33, an. 3 or 35/1C nenwu, ¢ oren
Ha KOUTO MOXKE J1a ObJIc OTPAHUYCHO OCHOBHOTO MPABO Ha I'PaKJaHKMHA [la HAITYCKa U J1a Ce
3aBpblila B cTpaHara. [IperieHkata Ha oprana B xurnoresute Ha wi. 76 ot 3B/1C na oTHeme
WIK HE TaclopTa He ¢ Ha aJMHHHCTPaTHBHA JUCKperws. [lacmopThT MOXe H ciienBa na
ObJIe OTHET caMO IPU HAJTMYUETO Ha OOCTOSTEICTBO OT BHA HA IIOCOYCHUTE.
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oprad no 3bJIJ, a He Ha rpakIaHCKUTE CHAWIIMINA, U Y€ OPraHbT ClIE]Ba
Jla pelIx Criopa B MHTEPEC Ha JIETETO, KaTo MPOU3BOICTBOTO CE pa3BUBA IO
pena Ha 3aKoHa 3a aAMUHUCTPATUBHOTO ITpou3BoacTBO (3AIl, otmeneH, cera
1o pena Ha AIMUHHCTPATUBHO-TIPOIIECYaTHUS KOJIEKC) - B TO3H CMHCHI €
pemenne Ne 3805 ot 17.04.2002 r. mo agm. 1. Ne 1545/2002 r., 5 4. c-B Ha
BAC; Bx. cpmmio pemenne Ne 7148 ot 19.07.2005 1. mo aam. 1. Ne 9954/2004
r., V ora. Ha BACY.

Be3npuemaneTo Ha Bb3IVIeNa, Y€ HECHITIACHETO HA EAWHUS POIUTEI
o wi. 76, T. 9 ot 3bJIJ] Mmoxe 1a Ob/1€ 3aMECTEHO OT aKT Ha a/IMUHUCTPATUBEH
OpraH, a He OT pEIIeHHE Ha TPaXJAHCKU CbJ, OCBHIIECTBSBAI] CIIOpHA
cbaeOHa aIMUHICTPALHS Ha TPAXKITAHCKUTE OTHOILICHHS, 03HAYaBa, Y€ TOBA
MPOM3BOJICTBOTO C€ IOMYHMHSABA Ha TpaBWIATa, PETYIHPAIId JEHHOCTTa
Ha aIMHUHHCTpALMATAa W AJAMHUHUCTPATHBHOTO IpaBopasznaBaHe. OTKa3bT
OT pa3pelIaBaHe Ha 3a[ArPAaHUYHOTO IBTYBaHE HA JIETETO, TOCTAHOBEH OT
opraHa IpH ynpaxHsBaHE Ha aJMHUHHCTPATUBHATA MY KOMIIETEHTHOCT, Ce
TpeTupa (BUIHO OT CUCTEMAaTHUYHOTO MSCTO Ha pasmopendara Ha wi. 76,
T. 9 or 3bJI/] B maBa 7 ,,Mepku agMUHUCTPATUBHA MPHUHYAA) KAaTO BUJ
NPUHYIATEIHA aIMUHUCTPATUBHA MspKa M HaJAaraHeTo i Moxke na Obne
OTMEHEHO, aKO TpU H3aBaHETO i He e Omia craseHa mporeaypara Io
oM. 3All, pecn. no AIIK (Hanpumep HeyBeoMsIBaHE Ha APYTUS POIAUTED,
KOETO ChCTaBJIsiBa HapyLIEHUE Mo 4i. 7, ai. 2 oM. 3A u no wi. 79, an. 1
ot 3BJIJ - pemenue Ne 7149 ot 16.07.2002 . mo agm. Ne 2549/2002 .,
5 un. c-B Ha BAC). B yacTHOCT, TOKOJIKOTO aJMMHUCTPATUBHUAT OpraH
pasnonara ¢ MpaBOMOIIMETO J1a Ja/ie WIH OTKaXe MCKAaHOTO pa3pelicHHe
mo wi. 76, . 9 ot 3bJIJ] Mo cBOs mUCKpelMsi, HEU3JIaraHeTO Ha MOTHUBH,
KaK U HEOOCHKIAHETO Ha HAMPABEHUTE 10 YCTAHOBEHHS pell Bb3PaKCHUS
1 OOSICHEHHUSI Ha 3aMHTEPECOBAHUTE CyOCKTH CHCTABIIsIBaXa OCHOBAHHS 32
OTMSIHA Ha TO3M aIMHHHCTPATHUBEH aKT NpU JEHCTBAIMA B OH3U MEPUO
3AIT (un. 11, am. un. 15, an. 1 u an. 2, 1. 3). To3u ThIAKyBaTeNeH U3BO €
BB3MpHeT oie ToraBa B TP Ne 4 ot 22.04.2004 1. na OC na BAC.

CpuieBpeMEHHO B chjeOHaTa NpaKkTUKa IOCTENEHHO C€ Hajara
CTaHOBMILETO, Y€ KOTraTo EIMHUAT POAMTEN C€ MPOTHUBOIOCTABSI Ha
M3aBaHETO Ha 33ArPAHNYCH MACTIOPT W/WIIM HA 33T PAHUYHOTO IBTYBaHE HA
JIETETO, BBIPOCHT 3a 3aMECTBAHE Ha JIMIICBAIIIOTO HETOBO ChIVIACHE CIIC/IBA
na Opne pemaBaH He oT komneTeHTHUs cnopen 3B/IC aamuHucTparuBeH
opra (MuHHCTBpa Ha BBTPEIIHUTE pabOTH), a OT FPasKJAHCKUTE ChIMIMILA,

17 TloBeue 3a TO3W BB3MNIEA B ChaeOHaTa MpakTuka BK. npu Mareesa, Ek. Iut. ¢cpu. , c.
203 u cn., cpiio npu Llankosa, 1., Mapkos, M., Craunesa, A., Tonoposa, B., Iletpos, Bee.,
banescka, Em., JleueBa, b., Muuesa, B. Cemeen konekc. IIpunoxen komentap. C., 2015,
c. 361-362.
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KOMTO Ca OBJIACTCHH Jla C€ TPOM3HECAT C pelIeHNe Ha OCHOBAHUE | IO peria
Ha wi. 72 oT otM. CK ot 1985 1. - pemenue Ne 6957 ot 17.02.1999 r. no
anM. 1. Ne 2659/1999 r., 111 ota. Ha BAC. B npyr nmomoben cirydaid, mMar 3a
IpeAMET CIOP MEXKAY POAUTENUTE BB BPh3Ka C M3/1aBaHe HA 3aArpaHIUuCH
NacToOpT Ha HEHABBPUIIIO ITBJIHOJIETHE 1eTe, cheTaB Ha BKC e ormenwi karo
HETIPaBUJIHO PEUICHUETO Ha OKPBHKHUS ChJI, C KOETO MPHJIAraHeTo Ha pena
Ha wi. 72 ot otM. CK ot 1985 1. € OmI10 cYeTeHO 32 HEAOIYCTHMO H € IPHEIT,
4e B T€3U XUIOTE3U UCKBT 10 ui. 72 or otM. CK oT 1985 1. € momyctum u ue
OKPBKHUSAT ChJT € OWJI IUTHKEH J1a TO pasriiesia 1o ChiecTBo. M3ThKBa ce, ue
HETOBOTO pelIeHHe O 3aMECTHIIO TTMCMEHOTO ChIVIaCHE Ha POTUTEIUTE 32
W3/1aBaHETO HA 33 rPAaHUYHHS MTACTIOPT HA MAJIOJIETHOTO AeTe, 0e3 KoeTo He
OM MOT'BJI J1a e ce3Hpa BhOOIIE aIMIHUCTPATUBHIS OPTaH. A 10 C€ OTHACS
710 TOBA, Y€ aIMHUHHUCTPATUBHHUAT OpraH OM MOT'BJI J]a OTKAaXKE U3/1aBaHETO HA
macropTa Ha JIETETO, TOBa B ciaydas € 0e3 3HauyeHue. ChIIECTBEHOTO €, ue
Pa3HOITIACHETO Ha POAUTENIUTE IO BBIIPOCA € CIIEBAJIO J1a Ce pa3penid OT
cbja cbrviacHo wi. 72 CK a He 1o aIMUHUCTpaTuBEH pex - perenue Ne 1218
or 11.11.2008 . mo rp.x Ne 4252/2007 1., T.x., V 1.0. Ha BKC."®

C Bnuzane B cuna Ha CK ot 2009 1. pasnopendara Ha wi. 76, T. 9
ot 3BJI/] e nombiaHEHAa ¢ HOBO BTOPO M3pEUEHUE'", MPEABUKAALIO, YE MPU
pasHoIvIacue MEXIy POAMTENUTE OTHOCHO HAalyCKaHe Ha CTpaHara oOT
HEHABBLPIIWIOTO ITBJIHOJIETHE JETE CIOPHT CE pellana 1o peaa Ha wi. 123,
an. 2 CK. Ilo TakbB HauuH, MOJJOOHO Ha IOJIOKEHUETO, KOETO ChIIECTBYBA
npu aeiictueto Ha uwi. 10 an. 3 ot otm. [I13311 1 orm. CK oT 1985 1., 0THOBO
ce Mpernpary U3PUIHO KbM OOIINTE MpaBuUiia 3a pa3peniaBaHe Ha CIIOpOBETE
BBB BPB3Ka C YIPAKHIBAHE HA KOHKPETHU POTUTEIICKU TMPABOMOIIUS TIPH
HETIOCTUraHe Ha O0II0 chIviacue MeXIy poaurenute. [IpeaBuneHo e chio

18 B cpims cMuchi BK. u onpeaeneune Ne 196 or 30.12.2008 r. o rp.a. Ne 3116/2008 r, 11
r.o. Ha BKC. Omre mo-kaTeropuyHo cTaHOBHIIE € 3aeTo B ornpeneneaune Ne 389 ot 20.04.2010
r. o rp.a. Ne 147/2010 r, III r.o. Ha BKC, B K0O€TO ChABT U3THKBA, Y€ aIMUHUCTPATHBHATA
npoueaypa o wi. 76, T. 9 ot 3bJIC (cera 3bJI/1) € ¢ pa3nuyHu NpeArnocTaBku B CPAaBHEHHE
¢ ucka 1o wi. 72 ot oM. CK. AIMUHHCTPaTUBHUAT OpraH MOXe J1a He pa3pelly HallyCKaHe
Ha CTpaHaTa WM M3/laBaHe Ha [aclopT 3a 33JrpaHMYHO ITbTYBaHE Ha JIETETO, KOTaTo JINTICBA
cpracue Ha poxuren. OueBHIHO € obayue, ue MpH JaJAeHO TaKoBa ChINIACHe (BKIFOUMTEITHO
ChC 3aMECTBAIIOTO ro chAeOHO paspemenue no wi. 72 or CK ormama mpemmocraBkata
Ha JIETETO Jla He Ce pa3pelld M3aBaHe Ha 3aJrpaHHyYCcH MacHmopT WIM TaKoBa IIbTyBaHE.
ToBa 00yciaBst HHTEpEca OT pa3peliaBall Ha criopa IpH pa3HOIIACHE MEKAY POJUTEIIUTE
no CK u xpM TO3M pen HoBara penakuus Ha ui. 76, T. 9 or 3BJIJ] npenpaia u3puyHo.
Byx. obocHOBaHa KpHUTHKa Ha IpaBHATa ypenda, AaBalia Bb3MOXKHOCT II0 TE3U BBIIPOCH
3a pa3BUTHE Ha JBE MapaJelHU MPOMU3BOJCTBA — TPAXKIAHCKO M aJMHHHUCTPATHBHO TIPH
I'puroposa, C. I[Ipaktruecku npobmemu Ha HOBUSA CemeeH konekc. C., 2011, c. 98-104.

19 Bik. map. 14 ot [pexomuure u 3akiarountentu pasnopeaou va CK (o6H., /IB, 6p. 47 o
2009 r., B cmma ot 01.10.2009 1).
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TakKa, Y€ UCKOBETE 3a YIPaXHSIBAHE HA POJUTEIICKH TpaBa M pa3HOIIACHS
MEXJ1y POAUTENNUTE B ciay4yauTe 1o 4i. 76, T. 9 3bJIJ1* ce pasmiexnar no
pena Ha ObpP30TO MPOU3BOACTBO (apr. OT OTM. T. 5 Ha wi. 310, an. 1 ['TIK?").
[Tpu ToBa chCTOSTHUE HAa 3aKOHOIATEIICTBOTO ChicOHATa MMPaKTHKA, H3pa3eHa
B permerne Ne 982 ot 15.03.2010 1. o rp.a. Ne 900/2009 r., k., [V ro. Ha
BKC, npuema, de penbT 3a yrpaKHsBaHE IpaBaTa 3a IbTyBaHE B Uy)KOWHA
Ha MAJIOJICTHH M HETIBJIHOJIETHHU JIUIIA, KOUTO HSAMAT HOTAPHAIHO 3aBEPEHO
MUCMEHO CHIVIACHE 32 TOBA OT CBOMTE POIUTEIN, HACTOMHHUIIN, TOTICYUTEIH,
€ BBBEJCH OT 3aKOHOJATENsI C OIJIe]l OTpaHWYeHaTa UM JEeCIOCOOHOCT,
Hajaramia onpenejaeHu AeHcTBUs Aa ObJaT U3BbPIIBAHU BMECTO TSIX WJIU
ChC CHIVIACHETO HA TEXHUTE POAWTENIN WM MOMIEUUTEIH, a MPOIeIypara mo
. 123, an. 2 CK e ¢ uen npeo1oisiBaHe Ha pa3HOITIACHE MEXKTY POIUTENH,
HACTOMHHUIIY WJTU TIONICYUTEIH, 32 J]a CE PEIH OT ChAa J1a ObJIe JIN YIIPaKHEHO
MPaBOTO 3a MbTYBaHE B UyXKOMHA C OIVIe/] KOHKpEeTHaTa Hy1a.>> B pe3ynrar
OT Taka yCTaHOBEHaTa ypeada pa3sHOIIIACHITa MEXTy POJUTEINTE OTHOCHO
3aJrpaHUYHATE MIBTYBAHMUS HA TEXHUTE JIella C€ pelaBar 1o OOIIus per,
KOWTO c€ MpHiiara B XWIIOTE3UTE HA 3aKOHHO NPEANHCAHO CHBMECTHO
yIpakHsBaHE HA POIUTEIICKUTE TpaBa OT JBaMara POAUTENH, KOUTO 0bade
HE MOTar J1a MOCTUTHAT ChIVIACHE BB BPB3Ka C yIPAKHABAHETO HAa OTAEIHO,
KOHKPETHO OIPEENICHO POAUTEINICKO MTPaBOMOIIre. Makap OT H30JIMPaHOTO
TBJIKYBaHE Ha pasnopendara Ha ui. 123, an. 2, uzp. Bropo CK na He Moxe
Jla Ce U3BJIeYe KaTeTOPUYCH U3BOJI, Y€ MPHIIOKHOTO U IOJIE € HACOYESHO CaMO
KBM XHIIOTE€3H Ha CHBMECTHO >KHMBECIIN POJUTEIH Ha JAETETO (HEe3aBUCHMO
B OpayHa Bpb3Ka WIN BbB (PaKTHUECKO CHIIPYKECKO CHIKUTEICTBO), THKMO
TO3H M3BOJ CE MOJIKPETst OT CHCTEMAaTHYHOTO ¥ THJIKYBaHE C pasnopendara

2 Hoga-/IB, 6p. 67 ot 1999 1., nom. JIB, 6p. 47 ot 2009 1, B cuma ot 01.10.2009 .
! Hosa - /IB, 6p. 42 ot 2009 r., u3m., 6p. 82 or 2009 r., ot™., 6p. 100 ot 2010 1.

22 3a ocoberoctuTe Ha Obp3uTe pousBoacTBa BXk. Ctases, XK., Munrosa, A., Ctambosnes,
O., TlonoBa, B., MBanoBa, P., bwarapcko rpaxgaHcko MpolecyaiqHo TpaBo. JleBero
npepaboreHo u gonbiHeHo uznanue. C., 2012, c. 758 u ci.

2 Bk. aHaiu3 Ha ToBa pasbupane mpu Mareesa, Ex. [{ut. ¢pu. , ¢. 210. ABTOPBT H3THKBA,
4ye BBbBeJAeHHUTE B wi. 76, an. 1, T. 9 3BJIJ] m3uckBanus 3a HamyckaHe Ha CTpaHaTa IO
OTHOIICHUEC Ha HCHABbPIIUJIUTE ITBJIHOJICTHUE JI€11a HE ChbCTaBJIsIBA OT'PAaHUYCHUEC HAa ITPABOTO
3a CBOOOAHO MPUBMKBAHE 110 CMUCHIIA Ha uil. 2, T. 2 oT [Ipotokon Ne 4 kem KonBennusta
3a 3allUTa IpaBaTa Ha YOBEKa W OCHOBHHMTE CBOOOAW. YCTAaHOBEH € pel, Mo KOHTO 1a
Ob/ie ynpakHEHO TOBa IPABO B CHOTBETCTBHME C OOLIWTE NpaBWIA HA HAIIMOHAIHOTO
3aKOHO/IATENICTBO, YPEXKIallh JeecriocoOHOCTTa Ha nunara. [IpaBoTo Ha HEHABBPIIMIHA
ITBJIHOJIETHE JIa HAIyCHE MPENeUTe Ha CTpaHaTa HE MOXeE Jia Ob/ie OrpaHN4aBaHO CaMo
mnmopajau OTKa3 Ha pOAUTEIIA, KOMTO HE YIpaxkHsaBa pOAUTECICKUTE IpaBa, Ja CC JIMIOU OT
pEryJIsipHUTE CBIKJIAHUSI C JETETO CH Npe3 ompenesieH nepuon. HeoOxoammoctra ce
IpeLeHsIBa Ha TbPBO MACTO C OIVIE UHTEpeca Ha JETETO, C KOMTO pOAUTENAT € ATbXKEH Ja
ce cpo0pasm.
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Ha wi. 127, an. 1 u 2 CK, xodaT0 ce oTHacs caMo J10 pa3periaBaHe Ha CIOPOBE
OTHOCHO POJUTEJICKH TpaBa MEXIy POIUTEIH, KOUTO HE )KHUBEAT 3aeaHo. C
apryMeHt oT npoTuBHOTO oT wi. 127, an. 1 u 2 CK ce Hanara 3akiatoueHuUeTO,
4e 710 BbBEXKJAAHETO HAa HApOUHUTE pa3nopendu Ha ui. 127a B neilcTBamus
CK pazpemaBaneTo Ha pOAUTEIICKUTE Pa3HOIIACHS B MPEIMETHHU 00XBaT Ha
1. 76, T. 9 3BJI/] cnenBarie 1a ce OChILECTBABA 110 ChIONPONU3BOICTBEHUS
pen u cboOpa3Ho MpaBwiIaTa, NPEABHICHH 32 PelIaBaHe Ha CIIOPOBE OTHOCHO
POAMTENICKH TIpaBa MEXIY POTUTEIH, KOWTO IOHAYAl0 >KUBESAT 3aCTHO
(He3aBHCHUMO B Opak WK BbB (DAKTUYECKO CHKUTEICTBO).>

IIpe3 nocnennute roguuu ot aedctBuero Ha ctapus CK ot 1985
I. ChJleOHaTa MpaKTUKa MPUCTHIIBA KbM O0OOCHOBAaBaHE Ha CXBAIllAHETO, Ye
npou3BocTBOTO 10 uil. 72 ot™. CK oT 1985 1. ciienia na ce mpusiara npu crop
3a ynpakHsABaHE Ha POJUTEIICKUTE MPaBa MEXITY POTUTEIUTE, HE3aBUCHMO
OT TOBa Jayu Te ca B Opak win He. B Ta3u Hacoka ca: pemenue Ne 21 ot
30.01.2001 . mo rp.a. Ne 717/2000 r., II r.0. Ha BKC; onpenencane Ne 606
ot 12. 06. 2009 r. o rp.a. Ne 755/2009 r., III r.o. Ha BKC; onpenenenue Ne
420 ot 26.04.2010 1. mo rp.a. Ne 45/2009 r., III r.o. na BKC. B ycunusira
CH Ja ,,IPUCTIOCOOM"* MPUIIOKEHUETO Ha pasnopeadure Ha wWi. 72 OTM.
CK or 1985 r. kbM MpaKTUYECKUTE HYKIU HA JUHAMHYHO IPOMEHSINATa
ce conuanHa peanHoct y Hac cien 1989 r., BKC 3anouBa na npuema, ue
,»BB3MOKHOCTTA MPou3BoACTBOTO 10 4. 72 CK (ot™. ot 1985 1) na ce Boau
npe3 BpeMe Ha Opaka MEXIy pOJUTEINTE Ha HEHaBbPIIWIOTO IIBITHOIETHE
JieTe He M3KIII0YBA BOJCHETO MYy U MEXIY POIUTENH C ImpeKpareH Opak‘ -
Omnpenenenne Ne 389 ot 20.04.2010 . mo rp.a. Ne 147/2010 ., rk., [l no. Ha
BKC. Tlo TaxbB HauMH chaeOHATa MpAaKTHKa Hajara MpuaokKHOTO MOJE Ha
npou3BocTBOTO 1Mo Wwi. 72 oM. CK ot 1985 1. 3a poauTenckure pa3Horiacus
1o ui. 76, T. 9 3bJIJ] u B Xxumnores3ure, Npyu KOUTO POJUTENINTE HE CE HAMUPAT
B OpauHa Bpb3Ka IOMEX/1Y CH U KHUBEAT Pa3eIeHO €IUH OT JAPYL.*

24 TloBeue 3a mpuiokenuero Ha wi. 123, am. 2, u3p. Bropo CK 3a paspemiaBaHe Ha

pasmiekaaHUTe BBIIPOCH M 3a XapaKTepa Ha TOBa MPOW3BOJICTBO CIOPE] AOKTPUHATA M
MpaKTUKaTa BX. Ipu Mareesa, Ex. Llut. cbu., c. 210-212.

25 Bik. aHA/IM3 Ha IPUYMHUTE 33 TOBA PAa3BUTHE Ha ChieOHATa IpaKTukKa npu Mareesa, Ek.
HuT. cpu., c. 211. ABTOPBT OTUUTA, Ye KOPEHHO IPOMEHEHATa COI[HATHO-UKOHOMHYECKA,
MOJIMTHYECKA ¥ TIPaBHA JISHCTBUTEIHOCT y HAC CJIE]] IPUOOIIaBaHETO HU KbM €BPOTICHCKHS
HMHTETPAlMOHEH MPOLEC M3MPaBs HAIIMA 3aKOHOJAATEN Mpel peaulla MpeJu3BUKATEICTBa.
Bce mo-3acmimBamara ce TpaHCTpaHMYHa MOOHWIHOCT Ha HACEJICHHETO, ChUeTaHa C
yBeMYaBaHe Ha YHCICHOCTTA Ha Je1iaTa, POACH! H3BHH OpaK WiIH OT CHIIPY3H, HAMHUPAIII
ce MOMEX/Ty CH BbB (haKTHUECKa pa3/Isiia WIN MPUHYACHH /1a )KUBESAT B PA3ITUIHHU IbPKABH
10 UKOHOMUHYECCKHU U 6I/ITOBI/I MMPpUYUHU, UBUCKBAT YCJIOBUATA W p€Aa 3a paspfliaBaHC Ha
pa3HOITIacHs MEXIy POIUTEINTEe OTHOCHO M3BEKAAHETO HA JIETETO B UyKOMHA MoBede /a
He ObJar 00yCIIOBEHH OT HAJIMYMETO Ha OpauHa Bpb3Ka MEXKIY POANTEIHTE, KaKTO M OT
CHBMECTHOTO UM JKHBEeHe. Ta3u MOTPEOHOCT MPOU3THUYA U OT HYXJIaTa Jla ce 00e3medn
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C BwBenenute mnpe3 2010 r. pasmopendm Ha wi. 127a CK e
pEenIaMEHTUPAHO 33 IBPBU IBT €IHO CICIHATHO MMPOU3BOJCTBO, WMAIIO
3a TpeAMET pa3pelaBaHe Ha Pa3sHOMIACHS MEXAY POJUTEIH OTHOCHO
ITYBAHETO HA TEXHUTEC HEHABBPIIMIN ITBIHOJICTHE JIeNa B Uy)KOMHA U
M37IaBaHETO HAa HEOOXOIMMUTE 32 IeJITa JTMYHU TOKYMEHTH. Ta3u crernuaina
ypenda 3aTBbpiKIaBa MPHUHIIAIIA, Y€ BBIIPOCUTE, CBHP3aHU B ITbTYBaHE Ha
JIeTe B Uy)KOMHA U U3]aBAHETO Ha HEOOXOMMHUTE 32 TOBA JIMYHU JIOKyMCHTH
(un. 45, an. 1,2 w un. 76, 1. 9 3bJI/l), ca B mpaBomMoIuaTa Ha JBaMara
pPOAMTENN, KOWTO B3E€MaT pelieHue mo odmo cwriacue. llociaeqHoTo ce
M3MCKBa 0e3 oriie/l Ha TOBA JIAJIM POAMTEINTE Ca B XUIIOTEe3a HA MPEeKpaTeH
Opak ¢ MOCTaHOBEHU MEPKU OTHOCHO POJMUTEIICKUTE MpaBa, IMpeJl CIIyqaid Ha
POIMTENN, KOUTO HE ca B 3aKOHEH Opak 1mo cMuchia Ha wi. 4 CK, ninm Haii-
CETHE CME B XUIIOTE3aTa Ha POJUTEIH, KOUTO Ca B OPaYHO MPABOOTHOIIICHUE
nomexay cu. llenra ma ypenbara € ma Obae rapaHTUpaHO, Y€ JBamara
poauTenu e GopmMupar o010 pelieHue Mo T€3U BBIIPOCHU ITPU ChOOpa3siBaHe
Ha MHTEPECUTE Ha JIETETO, 3allOTO YOBEIIKaTa MPE3yMIIHs, OT KOSTO U
3aKoHOMATENAT U3Xxokaa (apr. ot wi. 51, anm. 1, wn. 59, an. 1, wn. 123, an. 1 u
an. 2, u3p. wbpBo, wi. 127, an. 1 u np. CK), macu, ue pogurenure Hail-noope
3HAST KOE € Hail-mo0poTo 3a TAXHOTO nete. [Ipu nmrca Ha 00O chIracue
Ha POAMTEIUTE TI0 BRIIPOCUTE, CBbP3aHH B IIHTYBAHE HA JCTE B Uy)KOWHA U
W3J]aBaHETO HAa HEOOXOAMMHMTE 32 TOBA JIMYHU JOKYMEHTH, Pa3HOTIIACHATA
MEXJy TAX C€ peliaBarT OT chAa No pena Ha ui. 127a, an. 2-4 CK, xaro
PaliOHHUAT CBJ MO0 HACTOSIIMS aJPEC HA JIETETO, CIIe] M3CIyIIBaHEe U Ha
HECBhIVIACHUS poauTen (OCBEH aKO CBHIIMAT HE C€ SBH 0€3 YBaXKUTCIHU
IPUYKHY, apr. oT wi. 127a, an. 3, uzp. Bropo CK), kakTo 1 Ha neTeTo npu
ycnosusta Ha wi. 15 33akp/l BB Bp. ¢ un. 138 CK, moxe na nmocranoBu
3aMECTBAIl0 pa3pelIeHre 3a 3aJArPaHUYHOTO MBTyBaHE HAa JETETO W 3a
CHAOIBAaHETO MY C HEOOXOAMMHMTE 32 [EITA TUIHHA JOKYMEHTH.

I1. IIpunoxHoO Mosie HA CbAEOHOTO MPOU3BOACTBO MO 4. 127a,
ain. 2 CK

Jleteto Moxe na mbTyBa B 4UyKOMHa MO pa3iuyHu noBogu. Ha
,»,COOCTBEHO OC-HOBaHUE - EKCKYP3HUsl, y9aCTHE B PA3JIUYHH MIPOSIBY 32 JIe1Ia
WM YyYCHHUIH, ITIOYMBKA WJIMA JICUCHUC. Tozu BUJ] IIBbTYBAHC 3aABJIKUTCIIHO
npearonara KparbK CpPOK M 3aBpbllaHe B crpaHara. CeBceM Jpyra €
XHIIOTE3aTa, KOTaro JETETO CJeaBa POIMTENsI, MPU KOTOTO >KUBEE CIel

MOCIIEIOBATEIHOTO TpUJIaraHe B IOCOYEHaTa MaTepus Ha NPHUHIMIA 32 PAaBEHCTBO Ha
ponenute B Opaka M U3BBH Opaka Jiela, 3aKperneH B pasnopenoure Ha wi. 47, an. 3 KPB, u.
2, 1.5 CK, un. 5, un. 10, ain. 1 u gp. ot 3akoHa 3a HAaCIAEICTBOTO U 1.
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pa3Boj (UK pa3jsiia) MpU MPEMECTBAHETO My B uyxkOuHa. B To3u ciydait
CTaBa BBIIPOC 32 MO-IBJITO WM TIOCTOSIHHO MTPEMECTBAHE B JIpyTa IbpKaBa,
KOCTO IMpHUYHHABA TpaleH IIPpOMCHU B JXHUBOTAa Ha ACTCTO WM HA JpPYyrud
poauTeNn W HETrOBUTE poaHWHU W Onmu3ku. [IpaBHara ypenda na wi. 127 a
CK He coun pa3rpaHryuaBaHe Ha T€3U XUIOTE3H, HUTO OT IIeHA TOYKa Ha
TCXHUTC NPCANOCTABKHU, HUTO - HA INOCJIICAUIIUTC UM. A Te ca pasjiniHu U €
JIOTHYHO Aa ObJIe MPEBUICH Pa3INYCH 3aKOHOIATEIICH Pell 3a PEOI0IsIBAHE
Ha Pa3HOIIIACHETO MEXIY POAMTENMTE MO TOBOJ MPAaBOTO HA CBOOONA Ha
IMPUABWIKBAHC HA ACTCTO.

[IpaBHata kBanuQUKaNMs Ha TPEASIBCHUTE HCKAHUS € H3IUIO
3aIbJDKEHUE Ha ChA, KaTo TS CE ONPE/elisi B3AMUCHMOCT OT ChIbPKAHUETO
Ha OOCTOsTEJICTBEHATa 4YacT W IMETUTymMa Ha ce3upamara moibda. B
pasmiexIaHus cilydaidl Moyke O Hali-Ba)XXHUST BbIPOC, CBbP3aH C IIpaBHATa
KBaJH(UKALKs € MpeleHKara Ha ChJa Jald MCKAHETO 32 3aMeCTBaHEe Ha
CBIIACHETO Ha APYTHSI POJUTEN, CBbP3aHO C ITbTYBAaHE Ha JIETETO B Uy>KOMHA,
Kacae MpPOMsHa HAa HETOBOTO MECTOXKUTEIICTBO, T. €. IETH C€ TPaiHO
YCTaHOBABAHEC HA ACTCTO J1a )KMBCC B UyXKa AbprKaBa, a HC KPATKOBPEMCHHO
MIOCEIICHHE C IeJT TypU3bM, EKCKYp3usi, CIIOPT, JICUeHUE U T. H. B mppBara
XHIIOTE3a € HeOOXOAMMO B HCKOBaTa MoJi0a j1a Ob/ie 3aCerHaT U3pHYHO TO3U
BBIIPOC, KaTO NMPOMSHATa BbB MECTOKHUTEJICTBOTO Ha JIETETO OT PermyOnnka
Bearapus B 4yxaa 1bpKaBa € CBb3aHO C MPaBHA KBATU(PHUKAINSA, Pa3TUIHA
or wi. 127a, an. 2 CK, B 3aBHCHUMOCT OT TOBa JaJId MECTOKUTEJIICTBOTO Ha
JIETETO € OMPEIENICHO BEYe ChC CHACOHO PEIICHHE MPH €IWH OT JBamara
poaurenu. ToBa MOXKe J1a Ce € CITy9HII0 B pa3BHJI C€ ITPEIH TOBA OpaKOpa3BOACH
IPOLEC MEXAY POAUTENUTE, YTBBPJAEHO criopazyMeHue mno wi. 127, am. 1
CK, nocranoseno peuenue no wi. 127, an. 2 CK. B te3u cinyuait npaBHata
KBaJM(HKALKs HA UCKAHETO 33 POMSHA Ha MECTOXKMUIITEIICTBOTO CJIe/IBA J1a
opae wi. 59, an. 9 CK. Ako 10 MOMEHTa € JIMIICBAJIO TaKoBa MPOU3HACSHE
Ha CHJIAa 32 OIPJEIISTHE HA MECTOXKHUTEIICTBO TP €IMH OT JIBaMaTa POAUTEIH,
npaBHara kBanudukauus ciensa aa opae uwi. 127, an. 2 CK unm axo
poauTeNnuTe HE ca BB (haKTHUECKa passiia, )KUBEST 3aeIHO, HO Ce Hajlara
IPOMSIHA Ha MECTOKHTEJICTBOTO Ha JAETETO U T€ HE MOTaT Ja IOCTIHAT 0010
ChIVIaCHE MO TO3W BBIPOC cieABa aa oObae wi. 123, an. 2 CK.

0 AKO POAMTEIAT, 10 YHETO MCKaHE € 00pa3yBaHO MPOU3BOJICTBOTO
no wi. 127a, an. 2 CK 3a n1aBaHe Ha 3aMECTBAIllO ChACOHO pa3pelICHHE 3a
3arpaHMYHOTO MIBTYBAaHE HA JETETO, PECIL. 32 N3/[aBaHe HA HEOOXOIUMHTE
3a OCJiTa JIMYHU JOKYMCHTHU BBIIPCKU HCCHITIACUCTO HA APYT'Us pOAUTCIT, UMa
HaMepeHHe 3a B ObJICIIE 1a CE YCTAaHOBH 12 )KHBEE B IPYTa IbPKaBaIOCTOSHHO
WM TIPEUMYIIECTBEHO, U3BEKIAUKN U JIETETO ChC CeOE CH, PEIlIaBaIlUsiT
ChCTaB TPSIOBa MHOTO BHUMATEITHO /12 M3CIIE/IBA JIAJIA €BEHTYATHOTO JaBaHe
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Ha MCKAHOTO pa3pelIeHue 3a 3aJrpaHryHO ITbTYBaHE HA JIETETO HAMA Ja
JI0Be/Ie B KpaifHa CMETKa /0 MPOMSHA B HETOBOTO MECTOXKMBECHE W [0
(aKTHUECKOTO My MPEMECTBAHE MPH POIUTENs B Uy kOuHa*. HeciydaiiHo B
or MmotuBuTE KbM T. 1 Ha TP Ne 1/2016 o1 3.07.2017 1. OCT'K na BKC e nano
3aBJDKUTEIHU yKa3aHHs, Y€ ChIbT HE OMBa J1a JIOMYCKa Pa3pelIeHUueTo 3a
I'bTYBaHE, U3/1aJICHO Ha OCHOBAHME U M0 pesa Ha wi. 127a, ain. 2 u ¢i1. oT
CK, na Boau 10 (hakTHyecka MpoMsiHa B MECTOKMBEEHETO Ha JIETETO, aKO
MCKaHETO Ha POJUTENIS 32 Pa3pelleHHe 3a IbTYBaHEeTo Mo wi. 127a, an. 2 ot
CK He e chIIpOBOACHO U C U3PUYHO UCKaHE HAa IPOMSHA B MECTO)KMBEECHETO
Ha J1eTeTo”. JIOKOJIKOTO B TO3M CIy4aid MpOMSHAaTa B MECTOKMBEEHETO Ha
JETETO IIe CE M3pa3u B TPAWHOTO MY YCTAaHOBSIBAHE B JIpyrara AbpikKaBa U
10 HeOOXOAMMOCT B MHTETPUPAHETO MY B HOBA COIMANIHA CPe/ia, TYK BEYe,
Hape/ C M3CIeBAHETO Ha BCUYKHU YCJIOBHUS Ha JKUBOT U OTPAKEHHETO HA
HOBaTa OOCTaHOBKA BBPXY IUIOCTHOTO PAa3BUTHE HA JIETETO M HETOBHUS
MHTEpEC, CHhIBT I CJIEBa Ja OTYETE W WHTEPECUTE Ha HE CHIVIACHUS C
IBTYBAHETO POJAMTEN, YHETO MPAaBO HA JIMYHU OTHOUICHUS C JETETO IIe
Ce OKake HAKbPHEHO (HAil-4ecTO TOBAa € POAMTEINAT, MPH KOTOTO JETETO
HE JKMBEE, HO C KOrOTO MMa OMNpEACNCH PEKUM Ha JMYHH OTHOILCHHUS).
B TakuBa ycnoXKHEHU NMPOM3BOJCTBA CHIBT, BOACH OT IMpELEHKara CH 3a
Hail-noOpusl MHTEpeC Ha JEeTeTo, e TPsOBa JAa ce MPOM3HECe M OTHOCHO
MPOMsIHAaTa B MECTOXKMBECHETO HA JIETETO IPH CIIa3BaHE HA pa3lopenounTe
Hawt 127, an. 2 ot CK, pecn. ui. 59, an. 2 ot CK - B 3aBUCUMOCT OT TOBA I1O]1
XHIIOTE3aTa Ha KOS OT JBETE PasNopea0u MOXKE Ja MOMagHe KOHKPETHUSAT
ciydait.”® OOcwhKIaHuTe Crenu(UKA ca aHAJIU3UPAaHW U B MOTHUBHUTE Ha
pemenne Ne 34 ot 23.01.2018 . mo p. 1. Ne 3368/2017 ., IV 1. 0. Ha BKC.
B Ta3u nacoka BKC koHcTartupa B nmpouBoacTBoTO 1o wi. 127a, an. 2 CK
HaMEpEeHHE Ha €IWHUS POJUTEN J1a C€ YCTAHOBHU Ja JKUBEE HAa yCTaHOBEH
aZipec B Jpyra Ibp)KaBa, paziInyHa OT OOMYAHHOTO MECTOKMBECHE Ha
nereto. ToBa HaMepeHHe CEPUO3HO 3acsira HHTEPECUTE Ha JIETETO, Thi KaTo
TOBa OOCTOSITEIICTaBa coYaT ObJeIa MPOMsSHA Ha YCIOBUATA 32 KUBOT HE

%6 B Tta3u Hacoka B pemenne Ne 2011 or 16.10.2019 . o rp.a. Ne 5459/2019 . va PC
- IlneBeH 3a 3aArpaHUYHOTO MBTYBaHE Ha JETETO Ha FOCTHU MPH POJHUHU Ha Maikara
WIII1a, PeIaBalUsaT CbCTaB B MPOU3BOJICTBOTO MO Wi. 127a, an. 2 u cii. ot CK npaBuiiHO €
M3THKHAI, Y€ HE Ce TBBPIM, a M HE CE U YCTAHOBSIBA HAMEPEHIETO Ha HIIIIaTa 3a TPAHOTO
M3BEX/IaHE Ha JETETO WM3BBH TpaHMIA M BB3IPEIATCTBAHE BB3MOKHOCTTA HA APYTHS
pOaUTEN Ja YIpaKHSIBA POAUTEIICKH TIpaBa.

7 B Ta3u XMUI0TE3a € HAIUIE OOCKTUBHO ChE/IMHIBAHE HA HCKOBE C IIPABHO OCHOBAHKE UJl.
127, an. 2 ot CK wmm wi. 59 , an. 9 CK u Ha wi. 127a, an. 2 CK BbB Bpb3Kka ¢ wir. 45 3BJI]
ucur 76 T. 9 3BJIA. Bx. manpumep pemernne ot 12.11.2019 . mo rp.a. Ne 2453/2018 .
Ha PC - T'opna OpsixoBwuria.

28 Bak. motuBuTe KbM T. 1 oT TP Ne 1/2016 ot 3.07.2017 . za OCT'K na BKC.
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caMo 3a JIETEeTO, C OTJIe/l OCUTYPSBAaHETO HAa HEMOCPEACTBEHUTE 3IIPABHHU,
NICHXOJIOTUYECKH, COIIMAITHI, (PMHAHCOBH M BCSIKAKBH APYTH NOTPEOHOCT HA
JIETEeTO, HO W MPOMSHA BbB BPEMETO, MSICTOTO M YECTOTAaTa HAa KOHTAKTHUTE
OTHOIICHUATA MY C IPYTHS POAMTEIN, KOHTO € OTBETHUK B IIPOU3BOICTBOTO.
B T03u ciryuaii Ha m3ciieiBaHe mopoOHO U J0OPOCHBECTHO OT ChAa MOMISKU
BBIIPOCHT KaK MPOMSHATA II€ TOBIHAC WU L€ U3MEHH YCIOBHUATA, NPU
KOUTO JIETETO JKUBEE U CE pa3BUBA. B cirydas, mpu HaJIMIUETO Ha IPEASIBEHN
3a CbBMECTHO pasmiexaane uckose no ui. 59, an. 9 CK 3a uzmenenue Ha
OTIpPE/IIIEHUTE TI0-PaHO MEPKH OTHOCHO POIUTEIICKUTE MIpaBa CIiel pa3Boa
nopaau npomsiHa B oOcTosTencTara u mo uia. 127a, an. 2 CK 3a naBane
Ha 3aMECTBAall0 pa3pelieHHe 3a IMbTYBAaHETO Ha JETETO B UyKOMHA IpHU
MaifKkara, KOosITO IMa HAMEPEHHUETO J1a C€ YCTAHOBH 3 TIOCTOSIHHO B Uy>KOMHA
(B Ucnanus), ceerappT Ha BKC e n3ThbkHa 4e MO-A0JHUTE MHCTAHIUU €
CJICIBAJIO J1a MOJUIOXKAT Ha MPEIeHKa KaK TOBAa IIPEMECTBaHE HAa MalKaTa B
qykOMHa MOKE JIa Ce OTPa3H Ha MHTEPECUTE Ha AETETO U Ha Bb3MO)KHOCTTA
3a 3arma3BaHe Ha ITBIHOIICHHA BPB3KA HA JIETETO C BCEKU OT POTUTEIUTE
MY, ¥ KaKBO € BB3JICHICTBHETO Ha TOBA OOCTOSITEIICTBO BbPXY JKEITAHUATA U
YyBCTBaTa Ha JIETETO, PU3UIECKHUTE, ICUXUICCKUTE U EMOIIHOHAIHUTE MY
NoTpeOHOCTH, OCTIEIUINTE, KOUTO III€ HACTHILAT 32 HETO U T.H. ChCTaBbT
Ha BKC e npuen, ue Bp3MOkHaTa IpOMsiHA HA MECTOXKMBEEHETO Ha Maiikara,
Ha KOATO Be4e € OMJIO TMPENOCTaBeHO YNMPAXKHIBAHETO HA POIAMTEICKHUTE
npaBa ¢ MPEAXOIHO ChACOHO pelIeHHe, COYM Ha CHINECTBEHO M3MEHEHHE
B 0OCTOSITENICTBATA, KOETO Hajara NpepasrIeKIaHeTO Ha ONpeIeICHUs
pPEeXHUM U IIPOU3HACAHE MO uckoBeTe mo wi. 59, an. 9 CK u un. 127a, an. 2
CK. B Ta3u Hacoka e 3acTbnena u B onpeneneHue Ne 945 or 31.12.2019 .
no p. 1. Ne 3092/2019 ., IV r. 0. na BKC.

IIpu nmpernena Ha cbaeOHaTa MpPAKTUKAa CE OTKPOSBAT Pa3IUYHU
HAYMHHU Ja JCHCTBHE Ha ChIUININATA, KOTaTo HCKaHeTo 1o wi. 127a, an. 2 CK
Kacae TpaifHO yCTaHOBSIBAHE Ha JICTETO J1a )KUBEE B UyK/1a IbprkaBa. Ha mepBo
MSICTO TOKOBAa MCKaHE cliefiBa Ja ObJie M3PUYHO CIIOMEHOTO B Ce3Mpaliara
MoJ10a Ha ChIa, 3a JIa MOYKE ChJ1a H3HAYATHO J1a € HasICHO C IIPeIMeTa Ha CIIopa.
B ciydaunTe, koraro or uckoBara Moji0a He CTaBa KaTerOPUYHO SICHO JTAJIH C
uckaHero no wi. 127a, an. 2 CK ce nenu npomsiHa Ha MECTOXKHUTEICTBOTO
Ha JIETeTO B UyXOWHA, CHIBT CJIE/BA JIa TIOMCKA M3PUYHO YTOUHEHUE B Ta3u
Hacoka. [To To3u HauMH cieBa 1a ce JeicTBa, 3a10TO KaKTO Oerlie TOCOYSHO
H0-TOpEe, MPOMSIHATa Ha MECTOXHTEJICTBOTO, O CIIEBAJIO Ja JIOBEIC IO
OTJeNHa npaBHa kBanmudukanus mo wi. 59, an. 9 CK, un. 127, an. 2 CK wiun
. 123, an. 2 CK, Hapes ¢ UCKaHETO 32 CaMOTO MMbTyBaHE U M U3IaBAHETO HA
HAJJICKHU JTOKYMEHTH 3a Hero 1o wi. 127a, an. 2 CK.
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[IpeaBun BaXHOCTTa HA BBIPOC € PEAHO J1a C€ OTIAECIM U3BECTHO
BHUMaHUE U Ha BBIPOCUTE, CBbP3aHU C OMNPEAENIEHO MO ChAEOEH pex
MECTOKMTEJICTBO* Ha IETETO ITPH €/IMH OT IBAMATa POAUTEIIA HA TEPUTOPUATA

% TloBeue 3a CIIOPHHST BHIIPOC OTHOCHO MECTOXKUBEJICTBOTO Ha JICTETO MEIKY POJUTEIUTE
Bk. npu Tomoposa, B. Ilut. c¢pu., ¢. 20 u cia. ABTOpHT 000CHOBAaHO 3aKJIIO4YaBa, Y€ B
aKkaJeMUYHaTa JUTeparypa HAMa KaTerOpudeH €JHO3HAYeH OTIOBOp Ha BBIPOCA KAaKbB
¢ 00eMBT Ha OBJIACTSBAHETO HA POJAWTENS, KOMTO YIpaXkKHSBA POJIUTEICKUTE NpaBa
(CHOTBETHO IPEACTABHUTENICTBOTO M IIOTIEUNUTEIICKOTO ChJICHCTBUE) N KAaKBa € ChOTBETHO
Ha TOBa - TO3WIMATA Ha Apyrus poxuresn. Hanmme e kxonmebaHme 3a CTporocrra Ha
KOHCTPYKIIHATA, KOSITO HE CE BIIMCBA B IPHHIUIA 33 PABEHCTBOTO MEKAY POAUTEINTE U
He3acsaraHeTo My OT IpeKpaTsBaHe Ha npaBHaTa (Opak) win akTuyeckara Bpb3Ka MEXIy
TaX. Te3u kojeOaHUs IU4YaT OIle B Mo-cTapara aure-parypa. Cnopen Jl. KoHcTaHTHHOB,
POIUTENAT, KOMTO HE YNpaskKHsBa POJUTEIICKUTE TpaBa Clie/l Pa3Boja € ,,JIUIICH CaMo OT
BPEMEHHOTO UM YIpaKHsBaHE Mopaay (pakTHyeckaTa HEBB3MOXKHOCT J1a CE yIPaXKHSBAT
TE3H IpaBa OT JIBaMaTa POJUTENN U TO3W POANUTET MOXKE IPH Hy’KAa /1a TH yIIpaxKHsBa 0e3
Jla € He0OXOMMO CTICIIMATHO OBJIACTSBAHE OT ChJ1a. ABTOPHT TBBP/IH OIIIE, Y€ TO3U POTUTEIN
MOXE M € JTBXKEH J1a KOHTPOJIUPa KaK Ce YIPaXHIBAT POIUTEICKUTE MpaBa HaJ JenaTta u
aKo TIpeleHH Ja UCKa MpoMsiHa Ha MepkuTe. M3BoanTe ce 000CHOBAaBAT C POAUTEICKOTO
KauecTBO, C POJUTENICKaTa 0OWY M MPHUBBP3AHOCT KbM Jenara. VHTepecHo e, e ChIIUsT
aBTOp MOCOYBA, Y€ CJIE/ Pa3BOAA, OMBIINTE CHIPY3H CTaBaT 4y’KA1, OOMKHOBEHO Ca B JIOLIH
OTHOIIICHMS, Ch3aBaT HOBH CEMEHMCTBA M HE MOTAT Jla B3eMaT CHIVIACYBaHM PEIICHHS 32
nerara. Criopen H. MeBopax, ,,clie/1 pa3Bojia CbBMECTHH U ChITIAaCYBaHH PEIICHUS U SHCTBUS
ca HeBB3MOXKHH . BbIipeku, 4e orycka paszessine Ha QyHKIMTE, IOPH U paspelielisHe Ha
MECTO)KHBEEHE Ha JIeTETO U yNPaKHABAHETO Ha POJUTEIICKHUTE MpaBa, aBTOPBT MOJAbpPKA
CTaHOBHIIIE, YE Ha CIUHMS OT POJHUTEIUTE TPsiOBa Jja Ob/IaT BB3JIOKEHN YIIPAKHIBAHETO HA
POAMTEIICKATE TIPaBa 1 33 IbJDKCHUS ¥ TIPEJICTABUTEIICTBOTO (TIOTIEUNTEICKOTO ChIICHCTBHE)
U TIPM TO3W POAMTEN ja ObJIe MECTOKMBEEHETO Ha JeTeTo. ChIOTO ce MoAabpska 1 oT MB.
[MTana3oB: ,,ynpaxxHABAaHETO HAa POAMTEICKUTE IpaBa CE€ CHCTOM B TSAXHOTO €KETHEBHO
OCBIIECTBIBAaHE, KAaKTO U B ACHUCTBHUATA 1O 3aKpWIa, 3alIUTa U NPEICTaBUTEICTBO Ha
nemnara”. B mo-HOBaTa nHMTeparypa CBIIO C€ MpHEMa, Y€ HEOBJACTCHUAT POJUTEN He
MOXKE Jla M3BBPIIBA KOHKPETHH NpaBHU JercTBus 3a jereto (A. Cranesa). JI. Henosa
[0 TIPUHIMII JIONTyCKA €IHOBPEMEHHOTO YHPA)KHSABAHE Ha POJUTEIICKUTE ITPABOMOIIHS
U pas3NpeneneHneTo Ha (QYHKIMUTE MEXTy POTUTENNTE, HO TBBPAW, Y€ THUIMYHATA
XMIIOTE3a, KOSITO ChOTBETCTBA HA OyKBaTa Ha 3aKOHA € M300p HA €IUH OT POAUTEINTE, B
YUUTO MPABOMOLIMSI CE€ BKJIIOYBA LIENUSI 00EM OT POAMTENCKH NpaBa U 3aJbJDKeHus. B
MO-PAaHHO CBOE CHUMHEHHE, TO3M aBTOP 3aeMa IMO3UIMATA, Y€ ONPEAETISTHETO Ha MEpKH
OTHOCHO YNpPaKHSABAaHETO HAa POAUTEICKHUTE MpaBa € MO-CKOPO U3KIIOUEHHE, ,,.... KOTATo
oOcTaHOBKaTa Hajara 1o-ocoOCHN yKa3aHUs WU MO-CIOKHO YpEeKIAaHe Ha OTHOIICHUSTA
(koraTo ymHpakKHABAaHETO C€ TPENOCTaBd Ha Tpero Jjwmie)”’. M3BomgpT e, 4e ceMelHOTO
IIPaBO HE € OOCHKAANO CIEHU(DUYHUS BBIPOC 3@ YNPAKHIBAHETO HA €IHO POAUTEICKO
[PaBO B paMKUTE Ha OOIOTO OBJIACTSBAHE Ha IMpeArnodereHus: poauten. llpuuunnara e,
4e 3aJbJDKUTENHO ChBMECTHO YIpaKHABAaHE HAa POAUTENCKU IpaBa B OTKJIOHEHHE OT
00CBh/IeHUTE CeMEHHONIPAaBHU MPHHIIMITH, € YPEACHO OT CIICIMaIHU 3akoHU. Hemro noseue,
He € Om1 00EKT Ha CIIEIMaTHO 00CHKAaHe HUTO B TEOPHUSTA, HUTO B IPAKTUKATA M BBIIPOCHT
3a MPABOTO HA POANTEIS, YIPAKHSBAIL POJUTEIICKUTE ITPABa J]a IPOMEHS MECTOKHBEECHETO
Ha JICTETO B paMKHTE Ha CTpaHaTa. BeposiTHara npuynHa € HUCKaTa CTENEH Ha 3acsiraHe Ha
HHTEPECUTE Ha IPYTUS POAUTEN Mmopaau Heroismara teputopus. C. I'puroposa 3amuTtaBa
U JIpyro CTAHOBHIIE, Y€ BHIIPOCHT 32 IPEMECTBAHETO HA JAETETO MOXE Jia Ob/ie pellieH olle
B IPOM3BOACTBOTO IO OMNPEAEISIHETO Ha MEPKHUTE 3a POAUTEICKUTE IPU Pa3BOJ, KAKTO
U TIpU pa3jisiia Ha pOAMTENNTE. APryMEHTH Ce M3BIMYAT OT HOBara ypemda B wi. 59, an.
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Ha PeOyOnuka bparapus. JloruuHo e MecTo)KMBEEHETO Ha JIETETO Ja Cie/iBa
ajZipeca Ha POAUTEIs, B 110JI3a HA KOTOTO € ONPEAENIEHO YIPaKHIBAHETO Ha
ponuTtenckure npasa. HabmionaBa ce pa3sHONOCOYHA MpakTUKA Jajld MpU
OIpe/ieIiHE HA MECTOKUBEEHETO Ha JETETO B JUCIO3UTUBBT 32 ChICOHOTO
pelieHre clieBa Jia I0CoYBa U3PUYHO KOHKPETEH aIMUHUCTPATUBEH apec,
WM CllefiBa MECTOXKMBEECHETO J1a ObJIe ONPEAEIISHO caMo MPU POIUTENS, Ha
KOMTO Bb3JIara yNnpaKHsBAHETO Ha POAMTEIICKUTE IpaBa. B Ta3u Bpb3ka B
Hanpumep B onpezenenue Ne 711 or 01.08.2018. . na BKC no rp. a. Ne
1427/2018 ., IV 1. 0. e mpueTo A0pH, Y€ HE € 3abJDKATEIHO J]a C€ TOCOUBa
MECTO)KMBEEHETO Ha JETeTO B JWCIO3MTHBAa Ha CBHACOHOTO pEIICHHE.
Ponurensat, KOWTO He yNpa)kHsABAa POAUTEIICKUTE IpaBa, HE MOXKE Ja ce
IIPOTHUBOIIOCTABA Ha 1/1360pa Ha MECTOXXMUBCCHC HAa POAUTCIIA, YIIPAKHABAL]
TC3U IIpaBa U Aa MCKa MCCTOXUBCCHCTO HAa HCHABBPIIMIIUTE MBJIHOJICTHC
nena aa obe onpezeneHo Ha apyro Msacto. Criop Mex1y ABamara poauTesn
32 MECTOKMBEEHETO Ha JIETETO € HAJIULIE U MOXe J1a Ob/ie pa3miekaaH caMmo
AKO W JBaMaTa YHpaXHABAT POAUTCICKUTE IpaBa BbPXY HCHABBPULIUIUTC
II'BJIHONIETHE Jiela. B ciayuyauTe, korato Te ce YINpakHsSBAaT OT €IUHUs
POIUTEN, aKO HETOBUAT U300p Ha MECTOKMBEEHE € HETIOIXO/IA1I U BJIOIIaBa
MIOJIOKEHUETO Ha JIETETO, IPYTUsT POAUTEN pa3lojara ¢ Bb3MOXKHOCTTA J1a
HCKa IMpOMsHA Ha pCKHMa Ha YHOPaXHABAHC HAa POAUTCIICKHUTC IIpaBa, KaTo
Te ObAAT NPEJOCTABEHU HAa HEro, HO HE U J1a ObJe ONPEIEIICHO Pa3IuYHO
MCCTOXHTCJIICTBO Ha ACTCTO, OT TOBA HA YIpPaAXXHABALIUSA ITpaBaTa pOAUTECII.
3a 1a He U31M3aM U3BbH NPEJIMETa Ha HACTOSIILNS aHAJIU3 10 T€3H CIOPHU
BBIIPOCH, Mpe/napamMa KbM 4acTTH, IOCBETEHU Ha MPOU3BOACTBATA IO JI.
127, an. 2 CK u no uin. 59, an. 9 CK. Camo cieaBa 1a mocodya MOETO JTUIHO

2 CK (KpAeTo OIpesieNnssHeTO Ha MECTOKMBEEHETO Ha JIETETO € M3PHUYHO MOCOYEHO KaTo
YacT OT MEPKHUTE, 10 KOUTO ChABT CE MPOM3HACH, 3@ Pas3iIMKa OT JOCeraiiHara ypenoa)
¥ B aHanorumyHusi TekcT wi. 127, an. 1 u an. 2 CK. Cnopen B. TomopoBa Ta3u Te3a He
€ JIMIIeHa OT JIOTMKa, HO TSI He HaMHpa MOJAKpena BbB (GuiocodusITa Ha 3aKOHA, CIIOpeN
KOATO POAUTENIUTE Ca PaBHU U Pa3BOABT caMoO Mpepasnpeesis yIpaKHIBAaHETO Ha IpaBara
6e3 /1a 3acsira TAXHOTO puTexanue. Taka HapuUMep, 3aKOHOAATEIICTBA, KOUTO Bh3IpHEMar
MIPUHIONIA 32 OOMIOTO YIpaKHSABaHE Ha POIAMTENICKUTE MpaBa M CJEI Pa3BOA, ChIbPIKaT
N3UCKBAHETO, Y€ POIUTEIIAT, KOMTO HCKa 1a U3BE/IE AETETO M3BbH CTPaHaTa, TPsiOBa /1a OMCKa
Ja My ObJie Bb3JIOKEHO YIPaKHSIBaHETO Ha poaurenckure npasa (Uexwus, Janus, Anrus,
Ounnanaus, ['epmanus, Hopserus, Pycus u lIBenus). CbabT He € OBIACTEH Ja pellaBa
MIPSIKO BBIIPOCA 3a IPEMECTBAHETO Ha JAETETO, TAKOBA PELLICHHE 1€ B3EME POJUTENST, KOUTO
€HOJIMYHO IIIe YIPaXkKHsBa poauTenckure mpasa. C pasmnopenda Ha wi.127a CK, 3akoHbT
3acTaBa Ha CTAHOBHILETO, Y€ NPEMECTBAHETO Ha IETeTO (IIPaBOTO Ha MPUABMKBAHE) €
BBIIPOC, U3BAJICH OT KOMIUIEKCA POANTEIICKH MIPABA, C KOMTO € OBJIACTEH CTHOINYHO CANHUS
ponuten ciex pa3ona. [1ono6HO BikIaHe ce mpuiiara u B Ipyrd 3aKOHOAATEJICTBA, KOUTO
BHHAru M3MCKBAT CBHIVIACHETO M Ha JABaMaTa POJUTENM 3a IIPEeMecTBaHE Ha JeTeTo. AKO
JMIICBA ChIVIACHE Ha POIUTEIN, ChIBT MOXKE Jla 3aMeCTH JurcBamoTo ceriacue (benrus,
Opannus, ['sprus, Xonanaus, Mcnanws).
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CTaHOBHMILE, Y€ € HAH-KOPEKTHO B JWCIO3WTHBA HA CHICOHOTO pEIICHUE
na ObJie TIOCOYCH U aJlpec Ha MECTOKMBECHE Ha JIETETO, KOWTO CHBIIAJA C
azipeca Ha POAUTEISA, KOWTO YNpa)KHSIBA POJUTEIICKH TpaBa KbM MOMEHTA
Ha TMPHUKIIOYBaHE HA YCTHHUTE ChCTE3aHMs MO Jnenoto. IlocouBanero Ha
azpeca obadye HE O3HauaBa, Y€ JETETO € OOBBP3aHO J1a KMBEE HA TO3M
aJIMUHUCTPATUBEH aJpec 10 HaBbPIIBaHe Ha 18 TOIMHM, HO TPEMECTBAHETO
Ha JIETETO Ja XMBEEe OT €AWH B Jpyr TpajJ Ha CTpaHaTa HampuMmep €
M3KITIOYMTEITHO BaXKEH BBITPOC, KOWTO CHIIECTBEHO 3aCATa KAKTO MHTEPECHUTE
Ha CaMOTO JIeTeTe, TaKa W HMHTEPECHTE Ha JPYTUsl POTUTEN, KOWTO HE
yIpakHsIBa POAUTEIICKUTE TpaBa. Korato HampuMep pa3CTOSHUETO MEKIY
HACEJICHOTO MSICTO, B KOETO € )KHUBSJIO AETETO ¥ HACEIEHOTO MSCTO, B KOETO
Ce MECTH JIa JKUBEe, € 3HAYUTEIHO MPOMSIHATA Ha MECTOKUBECHETO TMPSKO
[Ie 3acerHe pPEeXHMMa Ha OCBHIISCTBSIBAHE HA JHYHM KOHKTakTH. OCBeH
TOBa B JIEHCTBAIIOTO 3aKOHOAATENICTBO JIMIICBA H3pHYHA pasnopenda,
KOSITO Jia OBJIACTSIBA POAMTENST, HA KOHTO € BB3JIOKEHO YNPaKHEBAHETO
Ha POJIUTENICKUTE TpaBa, Ja B3e€Ma HAITBJIHO CAMOCTOSTEIHO pELICHHE
3a MpeMecTBaHe Ha MECTOKMBEEHETO Ha nerero. [lo Moe MHEHHEe camoTo
NPEOCTaBsIHE HA POJUTEICKUTE IpaBa HE M3KIOYBA 3HAYCHHUETO M Ha
MHEHHETO Ha JPYTHS POIUTEN OTHOCHO MPOMSHATAa Ha MECTOKUTEICTBOTO
Ha JeTero. ETo 3amo mpenBu HpaBUTE HA HACEJICHHETO € JoOpe Obe
NPEIBUICHO HA 3aKOHOJATEIIHO HHUBO 33JbJDKCHHE HA YIPaKHSIBAIIUS
POAMTEIICKHUTE IIPaBa POIUTEI Ja ChITIACyBa MPOMSHATA HA MECTOXKUBECHETO
Ha JIETETO U aKO POIUTEIAT, KOWTO HE yIpaKHsABA IPaBara, € HeChIIACceH Ja
Ma BB3MOXKHOCT J1a c€ 00pbhINa KbM ChJIa, TPEJ] KOWTO Aa MOXKE 2 JOKaXKe,
4e MpoMsIHATa € BpeIHa 3a MHTEPECUTE Ha JIETETO.

BbB BpB3Ka ¢ 00CHKIaHHUS BBIIPOC € HEOOXOAMMO CHINO Taka Ja
ce mocouu, ue B pasnopendurte Ha wi. 127a CK numncBa paznudeH moaxon
Ha 3aKOHOMATENST MO0 OTHOIICHHE Ha ILEJIWTE Ha JKEJAHOTO IThTyBaHE Ha
JIETETO, 32 KOETO JIUIICBA ChIVIACHE Ha APYyrus poxuten. ToBa cropen MeH
€ 3aKoHoJaTeNieH ACPHUIUT - Ja ObJe OTTPAaHWYCHO KPAaTKO BPEMEHHOTO
MbTyBaHE OT TPAHHOTO YCTAaHOBSBAaHE Ha JETETO B UYXKAa JIbp)KaBa WU
IbP)KaBH, KOWUTO TIOpaXKAa ChOTBETHUTE MPOOJIEMH B ChAcOHATA MMPAKTHKA.
[Tpu BCHYKH MOJIOXKEHUS IENITAa Ha IbTYBAHETO IIE Mpearoara pa3indHa
NpeleHKa Ha Ce3UpaHusl ChJ M ChOMPAHETO Ha PA3JIMYHU JJOKA3aTEIICTBA 32
CHOTBETCTBUETO HA ITBTYBAHETO C UHTEPECUTE HA JIETETO.

B cpnebnara mpakTHka ce mpreMa 4ecTo, 4e MpHU MPEeMeCTaBaHETO
Ha JIETOTO J1a KMBEE B Uy)KOMHA MPH €IMH OT JBaMaTa POIUTEININ € HAJINIE
OOEKTUBHO ChEIUHSIBAHE HA UCKOBE C MIPaBHO OCHOBaHUE wi. 127, an. 2 oT
CK unu un. 59 , an. 9 CK u cporBeTHO wi. 127a, an. 2 CK BbB Bpb3Ka C
wi. 45 3BJI/l u c un. 76 1. 9 3BJI/l. B Ta3u Hacoka ca HampuMmep: pelieHue
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ot 15.10.2020 1. mo rp. a. Ne 436/2019 r. ma PC - KapnoBo; pemienue ot
12.11.2019 r. o rp.1. Ne 2453/2018 1. Ha PC - T'opra OpsixoBuIiia; penieHnue
Ne 202 ot 11.06.2020 . Ha PC - MonTana o rp. 1. Ne 2582/2019 r.; penienue
Ne 260083 ot 19.03.2021 . va PC - MonTana no rp. 1. Ne 753/2020 r;
pemenre Ne 516 ot 8.11.2019 . ma PC - Bunun no tp. a. Ne 2678/2018 .
u ap. B npyru pemenust BbIpeku, 4e OT JaHHUTE I10 JIEIOTO CTaBa SICHO,
9Ye IbTYBaHETO Ha JIETETO € CBBP3aHO C TPAWHOTO MY YCTAaHOBSIBAHE B
qy)kOMHa, HE Ce J1aBa AOMBIHUTEIHATA paBHA KBATH(HUKALUS, a HICKAHETO
Ce pa3miek/ia camo Kato TakoBa 1o uwi. 127a, an. 2 CK, karo T0 ce yBa:kaBa
B: pemenne Ne34 ot 29.04.2020 r. o rp. 1. Ne 408/2019 r. na PC — Benuku
[Ipecnas, pemenue Ne 134 ot 10.06.2019 1. o B. Tp. a. Ne 102/2019 1. Ha
OC - Wymen®; pemenue Ne 64 ot 30.07.2020 1., mocTaHOBEHO 110 Tp. A. No
48/2020 1. na PC — Ynpnan; pererne Ne 648 ot 06.11.2019 1., mocTaHOBEHO
mo tp. 1. Ne 1034/2019 . na PC — TwproBumie u ap. WM ce OTXBBPJIs
B: pemenue ot 13.01.2020 . o rp. a. Ne 5499/2019 r. ma PC — Ilnesen;
pemrenne ot 02.03.2021 r. o rp. a. Ne 1877/2020 . na PC — AceHoBrpa;
pemenre Ne 260081 or 23.11.2020 1. mo rp. a. Ne 2112/2019 . na PC —
Humutposrpan’’; pemenue Ne 183 or 19.11.2019 . mo B. p. a. Ne 213/2019

30 PemraBaiusT ChCTAaB € HAMEPHJI 3a MPABUIIHO, Y€ CIIe[ Karo YIPaXKHIBAHETO Ha
POIUTEIICKUTE TIpaBa 110 OTHOILICHUE Ha JETETO CJE/Ba Jla CE OCBILECTBABA OT MaiKaTa U
MECTOKMBEEHETO Ha CBILOTO AETE CE ONpeells IIPH Hesl, Ha afipeca, Ha KOMTO T HOCTOSIHHO
xwuBee B ['bprus, paspemenneTo rno wi. 127a or CK 3a mbryBaHe Ha JeTeTO B 4y)KOMHA
ciiesiBa 1a ObJie 1a/1eHO 32 HEOoIpeIeseH Opol TbTyBaHMs, C N3KIIIOYCHUE HAa BPEMETO, Ipe3
KOETO MO 3aKOH M Bb3 OCHOBA HA BIIS3JIO B CHJIAa ChAECOHO pelieHne Oamara nMa 1mpaso Ha
JWYHN KOHTAKTH ChC CHILOTO JIETE.

31 ChIBT cuMTa, Y€ B CIydas ¢ HAIIPABCHOTO HCKAHE 3a JABAHE HA Pa3pelICHHE 3a MIbTYBaHEe
T10 CBIIECTBO CE eI IPOMIHA HAa MECTOXKHBECHETO Ha JAETETO 110 CMUCHIIa Ha WwI. 59, ai. 9
ot CK, Thif KaTo OT N3sBJICHHUATA HA UIIIIaTa 1 Ha HEHHUS IPOIIeCyaIeH MPeICTaBUTEN CTaBa
SCHO, Y€ CE MCKa Pa3pelICHNUE 3a TPAilHO YCTAHOBSBAaHE HA TEPUTOPUATA HA JIpyTa IbprKaBa,
pa3IuyHa OT Ta3H, KbIETO € ChAEOHO OMNPEIEIICHO MECTOKUBEECHETO Ha MAJIOJIETHOTO JETE.
WHuaue ka3zaHO, OT U3SBIEHUATA UM CTaBa SICHO, Y€ C MCKAaHOTO pa3pelleHHe 3a IbTyBaHe,
II0 CBILECTBO CE LIEIH U3MEHEHNE Ha MECTOKUBEEHETO Ha JeTeTo. [IpenBus Ha ToBa ChABT
HaMHpa, Y€ ca HaINLE MOCTaHOBKUTE Ha ToakyBarenHo pemeHue Ne 1 or 03.07.2017
r. mo TeaK. A. Ne 1/2016 . Ha BupxoBen kacarmmonen cpa, OCIK, B gacTTa, B KOsITO €
IIpUeTo, Ye He OuBa Jla ce JOIyCKa pa3perieHUeTo 3a IbTyBaHE Ja BOJAM O MPOMSHA B
MECTOKUBEEHETO Ha IETETO, KO HCKAHETO 3a Pa3pelIeHHEe HE € ChIIPOBOAEHO U C HCKaHE 3a
MIPOMsIHA B MECTOXKMBEECHETO Ha JIeTeTo. B HacTosIIu cityyaii TakoBa HCKaHe € He0OX0IMMO,
THH KaTo OT U3SBJIECHUATA HAa CTpaHaTa CTaBa SICHO, Y€ UMEHHO TOBA € LeJITa HAa UCKaHOTO
paspelenue. Pemmennero, ¢ KOeTo ChABT C€ NPOMU3HACA 10 MpeasBeH uck mo wi. 127a CK
HSIMA CHJIa Ha TPECHACHO HEIIO0 M MOXKE J]a Ce M3MEHS IIPU MPOMsSHA B 0OCTOSITEICTBATA.
ITo HacrosImeTO AEN0 HSIMAa MPENSBEH MCK 3a MPOMSHA B MECTO)KUBECHETO HA JIETETO W
KBM HACTOAIINS MOMEHT, ChIbT IIPHUEMa, Y€ MECTOKHBEECHETO Ha JIETETO € OMpEeACTICHO Ha
ajpeca Ha Maiikara B rp. Aumurposrpan. B morusure xpM T. 1 or TP Ne 1/03.07.2017
r. mo rp .4. Ne 1/2016 r. na OCI'K na BKC ce npuema, ue Korato pasriexaa BbIPOCHTE
CBBP3aHU C TbTYBAHE Ha JIETE B Uy)KOMHA, COTBETHO C M3/jaBaHe Ha HEOOXOAMMHTE 3a TOBA
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. Ha OC — Kppmxanu; pemenue Ne 260165 ot 02.10.2020 r., mocTaHOBEHO
o p. a. Ne 1496/2020 r. mo ommca Ha PC - Crapa 3aropa, moTBBPJEHO C
pemenne Ne 260014 ot 12.01.2021 r. mo B. Tp. a. Ne 3335/2020 . na OC —
Crapa 3aropa’’; pemenue Ne 260764 ot 21.05.2021 r., mocTaHOBEHO 110 TP.
1. Ne 114/2021 r. mo ommca Ha PC - Byprac® u ap. B pemenne Ne 260084
or 25.11.2020 . mo B. Tp. A. Ne 3219/2020 r. xa OC — Crapa 3aropa* e

JUYHU TOKYMEHTH 3a JIETEeTO, ChIBT He OMBa J1a JIOIyCKa pa3pelIeHUeTo 3a MhTyBaHE Na
BOJIU JI0 TIPOMSTHA HAa MECTOKUBEEHETO Ha JETETO, OCBEH aK0 HCKAHETO 32 pa3pelicHue He €
CBIIPOBOJICHO U C HCKAHE 33 MPOMSHA Ha MECTOXXHBEECHETO Ha eTeTo. HactodmusTt ciyyait
€ TOYHO TaKbB. BuiHO OT chOpaHHTE MO AENOTO JIOKA3aTeNICTBa, UILIATa [eln 1a Obie
MIPOMEHEHO MECTOKMBEEHETO Ha JIeTeTo B Mcnanust, koeTo Ou OmIto B pa3pes ¢ MpakTHKaTa,
3actbiieHa B TP Ne 1/03.07.2017 1. Criier KaTo MECTOXKHBECHETO HA JICTETO HE € TIPOMCHCHO,
TO W HACTOSIIUAT HWCK C€ SBSBAa HEOCHOBaTeJeH. [10JOKHTETHOTO peliaBaHe Ha criopa
10 HACTOSIIETO A0 OM JOBEIO J0 3a00MKaJIIHE Ha 3aKOHA, KaTO OM a0 BE3MOYKHOCT
MECTO)KMBEEHETO Ha JIEeTETO Ja ObJe MPOMEHEHO, 0e3 3a TOBa CHABT J1a CE € MPOM3HECHT
ChC ChIeOHO pemienue 1o wi. 59, an. 9 CK. B ciyuyaii, e MECTOXKHBECHETO HA IETETO ObJIC
MpoMeHeHo 1o peaa Ha 4. 59, an. 9 CK, To umara pasnoiara ¢ Bb3MOKHOCT BbB BCEKU
€/IMH MOMEHT Jia Tojiajie Mosda 3a mpousHacsiHe o wi. 127a, an. 2 CK. Ilpu Hammuue
Ha TPEATIOCTaBKUTE, aKo € B MHTEPEC Ha JETeTO U MECTOKUBEEHETO MY OBbJIe TIPOMEHEHO,
TaKbB UCK OWM ce SBWJI OCHOBaresieH. ETo 3amio, ChIbT CUHMTA, Y€ MUCKBT CleABa aa ObIe
OTXBBPJICH.

32 PemraBamusT ChCTaB MPUEMA, Y€ KOTaTO Pa3Iliekaa BBIIPOCUTE, CBbP3aHH C IIbTyBaHEe
Ha JIeTe B 4y)XKOWHA, CHOTBETHO - C W3/IaBaHETO HAa HEOOXOAWMHTE JINYHU JOKYMEHTH
3a TOBa, ChABT HE OMBaA J]a JOIMyCKa Pa3pelIeHNeTo 3a IIbTYBaHE /1a BOAM JI0 MIPOMSHA B
MECTOXHMBECHETO Ha JIeTETO, aKO MCKAaHETO 3a pa3pelleHue HE € ChIPOBOJCHO U C HCKaHEe
3a IPOMSIHA B MECTOXKUBEEHETO Ha AeTeTo. B cirydas B Monbara Ha MaiikaTa He € IOUCKaHa
MpOMsIHA Ha MECTOXXKHBECHETO Ha JIeTeTO, MOpajud KOETO € HEIOMyCTUMO, HCKalKu
paspelieHne JeTeTo Ja IbTyBa B 4y)kOWHaA, B T. 4. M BbB BenukoOpuTanus, 3a eauH 10 -
JIBITBI TIEPHO]] OT BpeMe (B Mosi0ara € MOWCKAaHO 3 TOIMHM), /1a C€ MPOMEHS Ha NPAKTHKA
MECTOXHMBECHETO Ha JIETETO.

33 PallOHHUAT ChJl U3THKBA, Ue MPEJACTOSIIATA TPOMIHA HAa MECTO)KUBECHETO HAa MaiKara
(mpenBUA NEKIAPUPAHOTO OT HEs Ha HAKONKO IBTH B XOIa Ha IMpoIeca CEpPHO3HO
HaMepeHwHe Ja )kuBee B Uexws), Ha KOATO OCBEH TOBA € MPEIOCTABEHO YIPaXKHIBAHETO Ha
POIMTEIICKUTE TIpaBa ¢ MPEAXOTHO MPOM3HACAHE Ha ChJIa, COYAT CHIIECTBEHO N3MEHEHHE B
o0crosTencTBara, KOETO HaJlara mpepa3ieKIaHeToO Ha ONIPEISIICHHUS PEXKUM U TPOU3HACSTHE
1o uckose 1o ui. 59, an. 9 CK u un. 127a, an. 2 CK — B 1031 cMuchi pemienue Ne 34 ot
21.03.2018 1. ma BKC mo rp. 1. Ne 3368/2017 ., IV 1. 0. UckbT mo umi. 59, anr. 9 CK ¢
oOycmaBsm (apryMeHT oT nuTHpaHoTo Beue perreHne Ha BKC u ompenencame Ne 945 ot
31.12.2019 1. va BKC mo rp. a. Ne 3092/2019 1, IV r. 0.), a HsIMa T0Ka3aTeicTBA TAKEB a
€ TIpeqsBeH M3BBH HACTOSIIOTO TPOM3BOACTBO. TakoBa mpeasaBsiBaHe (,,CheTUHIBaHE ) Ha
HCKOBE HE € 3asBEHO OT HUKOS OT CTPAHUTE U B HACTOSIIIOTO JIEIIO.

3 PenraBaliusT ChCTaB U3THKBA, Ye 3aKOHBT HE MPABU Pa3rPaHMUYCHHE MEXIY PA3ITUUHUTE
XUIOTE3H Ha ITFTYBaHe Ha JieTe B UykOmHa. To (ThTyBaHETO) MOXKe 1a ObJie KPAaTKOCPOIHO
HaIlyCKaHe M BpbIIaHe B CTpaHaTa, 0e3 JETETO Ja MPOMEHS MECTOKHUBECHETO CH H3BBH
beirapusi. [TpryBaHeTo MOXe Jia € U C el [POMsSHA Ha MECTOKMBECHETO Ha JIETETO B
qyxOnHa. [Ipr KpaTKOBpeMEHHO IIbTyBaHe Ha JIETETO (Hamlp. eKCKyp3Hs TIOUYMBKa, CIIOPTHO
ChCTE3aHUE U JIP.) ChABT IOJIara Ha MpelieHKa MpUYrHarTa 3a ickaneto. [Ipu nurca Ha nanHu
3a CHLICCTBYBAHETO HA KOHKPETECH U PEAJICH PHCK 32 JIETETO, ChABT ONPEAEIIs IapaMEeTPUTE
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MPOLEAUPAHO IO JPYr HAUMH, JOKOJIKOTO POJIUTENST — HIIEL JKUBEE B
yyOHHa, HE € IPEIBUII HCKa 3a IPOMSHA HA MECTO)KMBEEHETO Ha JIETETO,
TO pa3pelIeHOTo IbTYBAaHE B UykOnHa 1o ui. 127a, an. 2 CK e orpanudeHo
BpPEMEBO — JIQJICHO € 3aMECTBAI0 ChIVIACHETO Ha Oamiara, IeTeTo J1a MbTyBa
3aeHO ¢ Maiika cu 1o PeaepanHa penyonuka [epmanus npe3 yUuIuIIHUTE
BaKaHIMU, BPEMETO HA KOWUTO CE€ ONPENENAT €XKErOJHO ChC 3aloBel Ha
MunncThpa Ha 00pa30BaHMETO M HAayKaTa, KaKTO W TPe3 JIATOTO, KOTaTo
BpPEMETO HE ChBIAJa C TOBA, MPE3 KOETO JIETETO TPpsiOBa 1a Obae npu Oara
CH.

HaGnsimaBa ce chbIno pasiwyeH IMOIXOJ NMPH JIETATU3UpaHeTO Ha
KBaTM(HUKAKUATA HA UCKAHETO 32 3aMECTBAaHE HA CHIVIACHETO 3a M3/aBaHE
Ha 3aJrpaHWYeH MAcIopT 3a MIbTyBaHe. B HAKOM CHhIEOHM peIIeHus] TOBa
HCKaHE ce KBaJau@uipa camo Karo TakoBa mo ui. 127a, an. 2 CK —
Hanpumep B pemieHue Ne 648 ot 06.11.2019 r., nocranoBeHo no rp.a. Ne
1034/2019 1. ma PC — Twprosume B npyra xaro takoBa mo wi. 127a, ai. 2
CK BbB Bpb3Ka ¢ ui. 45 3bJI/] — nanpumep B pemenne Ne 235 ot 16.08.2021
I., MOCTaHOBEHO 10 rp. 1. Ne 42/2021 1. na PC — Yepsen Opsir u penienne No
150 ot 26.07.2021 1. mo tp. a. Ne 392/2020 r. na PC — CamoxoB. A B TpeTa
rpyna peuenue no wi. 127a, an. 2 CK BB Bpb3Ka ¢ ui. 45 3BJI/] u ¢ uin.
76, 1. 9 3BJIJl — nanpumep B pemenue Ne34 ot 08.09.2021 1. mo rp. 1. Ne
79/2021 r. na PC — Tepsen u pemenne Ne 333 ot 06.08.2021 1. o rp. a. Ne
960/2021 r. ma PC — I'opra OpsixoBuria.

Hckanero mo un. 127a, an. 2 CK ce pasmiexnaa npu ycioBUsATa
Ha 00EKTHUBHO CheIuHSBaHE: ¢ UckoBe no ui. 127, an. 2 CK nHanpumep B
pemenne Ne 202 ot 11.06.2020 . na PC - MonTana o rp. a. Ne 2582/2019 .,
Ha pa3peuICHUcCTo. B Te3mn C.]'Iy‘IafI BB3MOKXHOCTTA 1a Bb3HUKHEC KOH(i)J'H/IKT MCKAY NpaBOTO
Ha JETETO Ja MbTyBa U IPABOTO HA POAUTEIIA HA JIMIYHU OTHOIICHUA € MUHUMAaJIHA, a JOPU
1 J1a BB3BHUKHE, aKO TBTYBAHETO € B UHTEPEC HA ACTETO, TO 3aCETHATUAT POAUTEII CJIEABA [1a
THPIU TOBA BDEMCHHO OI'paHUYaBaHC Ha IpaBara. Koraro pasmiekKaa BbIIpPpOCUTE, CBbpP3aHU
C II'bTyBaHE€ Ha ICTC B LIy)K6I/IHa, CbOTBCTHO C H3/1aBaHCTO Ha HGOGXO,Z[I/IMI/ITG JIMYHH
JAOKYMCHTH 3a TOBA, CbAbT HC OuBa Ja JOIyCKa pa3pClICHUECTO 3a MbTyBaHE Ja BOAU OO
npoMsaHa Ha MECTOKUBECHCTO HA ACTETO, AKO UCKAHCTO 3a pa3pClICHUEC HC € ChbIIPOBOACHO
¥ C WCKaHE 3a MpoMsHAa Ha MecTtokuBeeHeTo Ha gereto (TP Nel/2017 . ma OCI'K Ha
BKC). B nactosmms ciydyail HICKaHETO Ha MalfKaTa ChIBT Jla pa3pelI IETEeTO a MbTyBa B
yyKOWHA 10 HaBbpIIBaHE HA |8-ToAMIIHA BB3PACT, & U JAICHOTO OT Chia Pa3peliCHUE Ha
IpaKTUKa BOOAT 10 IPpOMsIHA HAa MECTOKMBECHETO HA ICTETO, KAKTO U HAa pEKUMa Ha JINYHU
OTHOIICHUS C APYTUA POAUTECII, KOMYTO HE € Bb3JIOKCHO YIPAKHABAHCTO HA POAUTCIICKUTE
npaBa. TakoBa HCKaHE 3a MPOMsHA, KOSITO € rpeamMeT 1o 4. 59, ain. 9 CK, obave He e Omito
npensBeHo. HemomycTumo e, KakTo € IIOCOYEeHO To-Tope, upe3 uckane mo wi. 127a CK nma
ce TIPOMEHHM OTIPEICIICHOTO OT ChJla MECTOKMBECHE Ha JIETETO. B Ta3u Bpb3Ka cle/Ba Ja ce
MIOCOYH, Y€ MECTO)KMBEEHETO Ha IETETO He € ,,lIPH MaiKkara‘“, a e AbpKaBara, pecil. rpajaa, B
KOSITO € OIIPCACIICHO TO J1a JKUBCEC. OGCTOSITGJ'ICTBOTO, Y€ YIPAKHABAHECTO HA POAUTEIICKUTC

npasa € NpeJ0CTaBeHO Ha MalikaTa, a Ts € IPOMEHUJIa CBOETO MECTOXKUBEEHE, HE 03HAYaBA,
4e IETEeTOo TPsIOBa 1a s CIIeBa.
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pemenne Ne 150 ot 26.07.2021 . o rp. a. Ne 392/2020 . na PC — CamokoB
U MHOTO JpyrH; ¢ uckoBe mo wi. 59, an. 9 CK nanpumep B pemienue No
260083 ot 19.03.2021 . na PC - MonTana o rp. 1. Ne 753/2020 1., pemenue
ot 15.10.2020 . mo rp. 1. Ne 436/2019 1. na PC — KapnoBo u 1ip.; ¢ MCK T10 1.
150 CK 3a yBenmnuyaBaHe Ha pa3Mepa Ha OIpjeSieHaTa Ha JAETETO U3APhKKA
- peruernne ot 04.01.2021 r. mo rp. a. Ne 163/2020 1. na PC — Tepsen u np.;
¢ uckose 1o uwi. 59, an. 9 CK u wn. 150 CK eanoBpemenHo - peuenue Ne
516 ot 8.11.2019 r. ma PC - Buaun mo rp. 1. Ne 2678/2018 r. CnopHa e
Bb3MOYKHOCTTA 32 CbBMECTHO pasMiek/laHe Ha IPOU3BOACTBO 1o wil. 127a,
an. 2 CK ¢ npousBoactBa 3a m3apbxka no ui. 143 CK, pecnexktuBHO 3a
M3MEHEHHE Ha pa3Mepa Ha OIpe/IesieH Beue pa3Mep Ha U3APHKKa 1mo wi. 150
CK, 1OKOJIKOTO ¥ KOTaTo B T€3H MPOM3BO/ICTBA 32 U3APHKKA UIIEI] € ACTETO.
OOeKTUBHOTO ChEAMHSABAHE HA UCKOBE MpEIoiara €JHaKBOCT Ha CTPAHUTE
0 UCKOBETE, KOeTO € BUAHO OT Wi. 210 m un. 211 I'TIK, a B mpou3BoaCTBOTO
II0 MCK 3a M3IPBKKA*, BKIOYNUTEIHO 32 U3MEHEHHE Ha OIPIACICHUS BEUE
pasmep, CTpaHa € JIETETO, 3a pa3linKa OT MPOU3BOACTBOTO MO wi. 127a, ai.
2 CK, npu KoeTo, KakTo Beue Oelre 00CHKIaHo, CTpaHu ca poautenute. B
NPaKTUKa ce HaOII0AaBaT U CIIM4an, KOTaTo OTBETHUKBT MPEISBIBA U CHIBT
IpUeMa 3a pasmiekaaHe HacpelleH ek 1o 4. 127a, an. 2 CK, npenssen ot
oTBeTHHKA. B Ta3u Hacoka Hampumep e pemeHue Ne 1 ot 18.02.2021 r. Ha
PC - dumurporrpan mo rp. 1. Ne 883/2020 r. u ap.

Crnenpa f1a Ob€ MOCOUCHO, Y€ MEXKTY MPOU3BOJICTBATA IO Wi. 127a,
an. 2 CK u cporBeTHO mpousBoacTBata no wi. 127, an. 2 CK u un. 59, an.
9 CK nuncBa oTHOIIEHHE Ha Tperonuiantoct. [lopaau ToBa 00EKTUBHOTO
ChEAMHSABAHE 32 CHBMECTHO DPa3INIeKIaHE Ha TE€3W NPOHM3BOACTBA € IPH
YCIIOBHSITA HA KYMYJIATHBHOCT, a HE ITPH yCIIOBHUATA HA €BEHTYAIHOCT.

[lopagu w3THKHATaTa JIMICBA HAa MPEIOAMIMATHOCT, KOraTto ca
00pa3yBaHM TapayiesIHO pa3JIMYHU MPOM3BOJCTBA Hampumep mo wi. 127a,
an. 2 Bp. ai. 1 CK u ceotBeTHO 110 ui. 127, an. 2 CK, mbpBOTO HE MOMJICKHU
Ha CIIMpaHe JI0 MPUKIIoYBaHe Ha BTOpoTo. ChoOpa3HOTO TpaiHaTa chacOHa
IIPAKTHKa, ChABT CIHpa IMPOU3BOACTBOTO HAa OCHOBaHWE wi. 229, an. 1, T.
4 TTIK, xoraro B CBIIMS WJIH JIPYT ChI C€ pasmiexaa NeJo, PEIICHUETO
0 KOETO IIe WMa 3HA4YCHHWE 3a IPABHJIHOTO pEIIaBaHE Ha CIopa II0

35 OcBeH TOBa MPOU3BOJICTBO MO UCK, KOWTO € MPEsBEH €UHCTBCHO 10 pesa Ha wi. 143
CK ce pasmiexxaa karo 0bp30 TakoBa 1o pena Ha wi. 310 u cin. I'TIK. B takuBa ciryuan
mpesBeHuAT uck mo @wi. 127a, am. 2 CK, He creaa ma Obae mpueMaH 32 CHBMECTHO
pasmiexxnaHe ¢ omien M3puuHaTa 3abpaHa Ha wi. 314, am. 2 T'TIK 3a mpuemane Ha
HACpEeIIHU MCKOBe 1Mo Obp3u mpou3BozcTBa. Oure moBeue, ye MCKaHeTo mo wi. 127a, am.
2 CK He mpezcTaBiisiBa HacpellleH MCK, a OTIPABEHO /0 ChJa UCKaHE Ja aAMHUHHCTPUpPA
OTHOLICHUsATA Mexay poautenure. Ha ocHoBanue un. 211, an. 2 I'TIK marepuanure,
Kacaellli TOBa NCKaHe, CIIe/IBa Ja OBJaT OTJCIICHH B CAMOCTOSTEITHO MTPOU3BOJICTBO.
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CHPSHOTO JIeJI0, T. €. CIIMUPAHETO CEe Hajiara Mmopajad Bph3Ka MEXKAY Jeiara
- TPEIONUIUAIHOCT Ha €THOTO JIENO CHpsMO Apyroto. IIpon3BoacTBoTO
no ui. 127a, an. 2 Bp. an. 1 CK kacae mpeojonsiBane 1o chAeOCH MbT Ha
pasHoIIacue MEXIy POAMTENUTE IO BBIIPOC, MO KOMTO 3aKOHBT HM3HMCKBA
CBBMECTHO 3aJbJDKUTEIIHO YNPAKHABAHE HA POTUTEICKUTE IMpaBa OT
nBamata pomutenu. Kakro Beue Oemre mMocoveHO, 3a YHMPaXHSIBAHETO Ha
TO3H UCK € 0€3 3HaYCHHUE JTAIA POTUTEIUTE ca B OpaK, CbBMECTHO JKHUBEEIIN
WIN pa3BeeHu. B To3u cMuChII, pa3peliaBaHeTo Ha cropa mno wi. 127, an.
2 CK, e 6e3 3HaueHMe 3a MPABWJIHOTO pelaBaHe Ha crop mo wi. 127a, an.2
CK. locTaTh4HO € MEXKAY POIUTEIUTE JIa € Bb3HUKHAJ CIIOp, IPEepacHal B
HETIPEOI0JINMO Pa3HOIIACHKE, IO U3BHPIIBAHETO HA €THO NPABHO JECTBYE,
OTHACSIIO C€ /O JUYHOCTTAa HAa MAJIOJIETHOTO WJIM HEIIBJIIHOJETHO JETe,
32 KOETO 3aKOHBT HM3MCKBA CHIVIACHETO Ha JBaMaTa pPOJUTENH, 3a /a ce
NpEeAsiBH UCKA OT €AMHUS POIAMTEN CIPSMO JAPYTHS POTUTEN U CIlopa Jia ce
paspenn mo pena Ha ChIACOHOTO aIMUHHUCTPHPAHE HA TPAXKITAHCKOIIPABHU
otHomeHus. [1o To3u pes ChabT pasmosara ¢ OnepaTuBHA CAMOCTOSTETHOCT
na najae menechoOpasHa ypenda Ha ChOTBETHUTE OTHOIICHUS, PHKOBOJICH
OT TIPUHIIMIIA 32 3allMTa NpaBaTa U MHTEPECHTE Ha NeTeTo. B m3mokeHus
cmuchi ca onpenenenue Ne 221 ot 23.04.2010 . na BKC no u. rp. a. Ne
228/2010 r, I . o.; onpeneneuue Ne 446 ot 14.12.2017 r. o Tp. 1. Ne 507
/2017 1. Ha AnienatuBeH cb1 - Bemuko TepHOBO M onpenenenne Ne 1484 ot
13.07.2018 . mo B. 4. Tp. ;1. Ne 1619 /2018 1. ma OC — [1noBauB u np.

I1I. Ilpennoxkenus de lege ferenda.

Ot ananu3upaHara MHOToOpoiiHa cbAeOHA TPaKTHUKAa IO
npujioxkenrero Ha uwi. 127a, an. 2 CK 3akirouaBaMm, 4€ € ChLIECTBEH
3akoHOmarejdeH mnpomyck Jsmncara B CK Ha pasrpaHudeHune MeExmy
pa3IMYHUTE XUTIOTE3W HAa MbTyBaHE HA JeTe B uyxOuHa. To (IrpTyBaHETO)
MOXe J1a ObJIe KpaTKOCPOYHO HAITyCKaHEe U BPBIIaHE B CTpaHara, 0e3 IeTeTo
J1a TIPOMEHST MECTO)KUBEEHETO CH U3BBbH bbarapus. [IsTyBaHeTo MOXe /1a € 1
C IIeJ IPOMSIHA Ha MECTOXKMBECHETO Ha IeTETO B UyxOmHa. HeoOxomumoctra
Jla ce pa3pely Ha HeHAaBbPIIMINTE IIBITHOJIETHE JIea Ja ITbTYBAT B 4y)KOWHA
MOXe J1a ObZe CBbp3aHa HE CaMO C HaJIeKalll OOCTOSITEICTBA, CBbP3aHU
CBC 3[PAaBOCIOBHOTO UM CHCTOSHHE - HEOOXOAWMOCT OT KOHCYJITALUHU C
qy)KJIECTPaHHU CIICHUAIMCTH, TPOBEXKIAaHE HA H3CICIBAHHS W JICUCHHE
B UY)KICCTPaHHH KIMHUKHU W TIP. WIA C y4aCTHE B OJUMIIMAIH, KOHKYPCH
U JIPYTH JIMYHUA W3SBH Ha Jelara, HO U C JAPYTH NPUYMHHU, KaKBUTO Ca
Hy)XXJaTa OT o0orarsiBaHe Ha MUpPOIVIE[a M 00IIara UM KyIATypa, 32 KOETO
OW JONpHHECa CKCKYp3Ws B UYyKOMHA C TIOCCHICHHS HCTOPHUYCCKHU
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3a0CJICKUTEITHOCTH; TIOCCIICHUSI Ha KOHIEPTH, TNPEACTABICHUS U TIp.
KyATYpPHH H35BH, MPOBEKIAHU B UyXKJa IbpkaBa. [Ipu KpaTKOBpeMEHHO
IbTYBaHE HA JETETO (HAmp. eKCKyp3us, IMOYHMBKA, CIIOPTHO CHCTE3aHHE U
JIp.) CHIBT TOJJIara Ha MPEIeHKa NMPUYUHATa 3a UcKaHeTo. [lpu nurca Ha
JTAHHU 32 CHIIECTBYBAHETO Ha KOHKPETEH U peasieH PHCK 3a JIETETO, ChIbT
oIpenens mapaMeTpUTe Ha paspelieHueTo. B Te3n ciydail BB3MOXKHOCTTA
Jla B3HUKHE KOH(UIMKT MEXKIYy MPAaBOTO HA JETETO Ja MBTyBa U MPABOTO
Ha POJIUTEIIS Ha JTUYHU OTHOIICHUS ¢ MUHUMAJIHA, a JJOPU U Ja Bh3HUKHE,
aKo BTYBAHETO € B MHTEPEC Ha JETETO, TO 3aCErHAaTHAT POAMTEN CJe/Ba
Jla THPIH TOBAa BPEMEHHO OTpaHMYaBaHe Ha mpasara. ETo 3amo mpearam
32 KpaTKOCPOYHHTE CIIydaW Ha MbTyBaHE HA JETETO B UyKOMHA Ja ce
Ypeau OXpaHUTEITHO MPOU3BOJICTBO, B KOETO PAaHOHHUAT ChJ J1a pa3peliaBa
W3J]aBaHEe HA MACTIOPT W KPATKOCPOYHO 3aJTPaHUYHO ITBTYBaHE Ha JICTETO,
a aKko 3a TOBa JIMIICBA ChIVIacM€ HA eluH OT poxutenure. [lo To3um HaumH
11I€ ChKpaTH 3HAYUTEITHO BPEMETPACHETO U 1€ C€ CIIOCOOCTBA 3a a/IeKBaTHA
3alUTa Ha MHTEPECUTE Ha JCTETO, Karo PEIICHUETO Ha PaliOHHHS ChII,
C KOETO IIe ce yBakaBa Moj0aTa HsIMa Jla MOMJISKHA Ha OOXKaJBaHE W IIIe
OTHajzHe HEOOXOJMMOCTTa OT IPEIBAPUTEIHO H3ITbIHEHHE. Monuren B
OXPaHUTEIHOTO ITPOU3BOACTBO, KOETO peiaram aa ce peramentupa B CK,
clieiBa Jja € CaMoTO JETETO, IEHCTBAII0 YPE3 CBOSI 3aKOHEH MPEACTaBUTED,
CBHOTBETHO aKO € HEIBJIHOJIETHO JINYHO U C HEOOXOIUMOTO CHICHCTBHE OT
poaMTel, moneuuTen U T. H. B ocTraHamuTe ciydan, Kacaeuy npomsiHa Ha
MECTOXKUBEEHETO Ha JCTETO, HETOBOTO TPAMHO yYCTAHOBSBAaHE B UY)KOWHA,
3aKOHOZAATEJICTBOTO Ja Iperpalla KbM CbOTBETHMS pel 3a pa3pelllaBaHe
Ha CIIOPOBE MEXIY DPOAUTEIUTE B IMPOU3BOJICTBO IO CIOpHA ChAcOHA
agmuHuctparus — wi. 59, an. 9 CK, un. 123, an. 2 CK wmm wn. 127, an. 2
CK. B 1031 cmucha ciopeq MeH wi. 127a, an. 2 u an. 3 u an. 4 CK morar na
IpUIOOUAT CleIHaTa PeaKIUs:

“(2) Koraro poautenuTe HE MOCTUTHAT chIlacue Mo ai. 1
3a KpaTKOTpalHO IIbTyBaHE Ha JCTETO B YY)XKOWMHA W W3JIaBaHETO Ha
HEOoOXOJMMHUTE 3a TOBa JOKYMEHTH, TOBa C€ JOMYyCKa C pa3pellieHue Ha
pallOHHUS CBH]I 0 HACTOSIIUS MY aJIpeC, aKO MIbTYBAHETO HE MPOTHBOPEUU
Ha MHTEpeca Ha JIeTeTo.

(3) IlpousBoacTBOTO 3amouBa Mo Moiyida Ha AeTeTo. ChABT MOXKE U
0 CBOSI MHHIIMATHBA J1a ChOMpPa JOKA3aTeIICTBA.

(4) Koraro poauTenuTe He MOCTUTHAT ChIVIACHE M0 ajl. 1 3a TpaltHOTO
YCTaHOBSIBAHE Ha JICTETO B UY)KOWHA M W3aBAaHETO HA HCOOXOAMMHTE 32
TOBa JOKYMEHTH, CIIOPBT MEXKIY TSIX CE pa3peliaBa ChOTBETHO IO pea Ha
1. 59, an. 9 CK, wn. 123, an. 2 CK wm un. 127, an. 2 CK.”.
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Mihail Malchev, PhD

PRACTICAL PROBLEMS OF THE COURT PROCEEDINGS
UNDER ARTICLE 127A, PARAGRAPH 2 OF THE FAMILY CODE,
REQUIRING LEGISLATIVE INTERVENTION

Summary

According to Article 127a of the Bulgarian Family Code, when the parents
do not reach a general agreement on issues related to the child's travel
abroad and the issuance of the necessary personal documents, the dispute
between them is resolved by the district court at the child ‘s current address.
The case law on the application of this legislation establishes contradictory
solutions, leading mainly to the slow course of the court proceedings and
the lack of predictability of the outcome. In this way, the best interests of
the child cannot be guaranteed. In this regard, the Bulgarian case-law has
been criticized in the case of PENCHEVI v. BULGARIA (application no.
77818/12, final judgment of 10.05.2015). In view of the identified problems in
the application of the legal framework, according to the author, a legislative
change is required.

Key words: permission for a child’s travel abroad; absence of both parents’
agreement, best interests of the child; case law.
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Hoy. /lp Kanitipuna 3exonu llakupu

TEHAEHINJA 3A JIMBEPAJIMBUPAILE HA PA3BOJIOT HA
BPAKOT BO EBPOIICKUTE 3EMJHU
(KOMITAPATUBHA AHAJIU3A)

UDK 347.627.2:340.13(4)
Original research paper

Abécimipaxiti:/len 09 #dpomenuitie 60 OWWITIECTHBOTO ce U UPOMEHULe 80
opaxoti u 6o cemejcitigoitio. Jlubeparuzmowi u UHQUEUQYATUIMOTH [0
Kapaxiiepu3upaaiti 6PegQHOCHUON U MOPAIHUOUL CUCTTIEM HA COBPEMEHOTTO
OMWITIECTlIB0  KOe PAQUKATHO Ce pAasluKy8ad 09 CPeQHOB8EKOBHOIO,
mpaguyuonanio otiwitiecinieo.Ciiopeg 1ubepanusMolii  cexoj 408eK e
c1000gen U He3asucer u uma HOMHoIHa c10609a u Apaso ga ja bapa u ga
Jja ocimisapu ceojatiia cpeka, a 08a Apaso HUKOj He Modice ga My [0 OCliopu.
IIpasotiio 3a c10609a yoeeKoil io uma 60 cuilie chepu Ha OUUITIECTTEEHUOTT
cucttiem, 6KIy4ysajru iu wyka u opaunuitie ognocu. Ciiopegyeajku io Opaxoii
CO MUHATHOTO, KAge KaKo INasHu yenu iu uma cemejHutiie u oiuitiecitigeHuilie
unitiepecu, 60 CO8peMeHOlllo olwilieciiieo ce 3abenedxcysa ionema
mpancopmayuja, kage witio puopuilielli ce uxiliepecuilie U cpekatiia Ha
opaunuitie gpyiapu. Co [WieKoill Ha pemellio 0YeKy8arbailid 3a OPax 3a MUYHA
cpeka ce 3ionemuja. Bo cospemenoitio otiwitiectiiéo fioctieiieno inasHa ye
Ha Opaxoili cilianyeéa IUYHOO UCHONHY8are U cpeKaiia. Axko byoosiia
ucuesne u He ce HUOCIIUIHAUL OYeKYBAHOUWIO UCHOIHYBAIbE U CPeKailid 80
bpakot, Woiaw inasHattia fpuyuna 3a 9a ce Ouge 60 bOpak ioseKke He
docitiou. Ingueugyaiusmoili ce jagysa Kaxko I1a6HA Kapaxiiepuciiuka 60
COBPEMEHOTO OUWITeCilieo Koe e U (haxitiop 3a 3ionemysarve Ha OpOjoil
Ha pazeegenu opakosu. Ilonodxcoaitia na ioequHeyolli ceia ce 9Q08eqy8a 60
HellocpegHa 8pCKa co Heloguilie TUYHU CHOCOOHOCHIU, gogeKa inodanHuiiie
Kapaxiiepuciliuky Ha cemejctiigoliio umaaii cocema ctiopegna ynoia.Bo
{WpyQoIl, asliopoilija aHalu3upa UpasHaiiia peiyiailiuéa Ha e8poiicKuilie

* @axynitiedi 3a coyujannu Hayku- Yuusepsuitein ,,Majrka Tepesa,, - Croiije
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QpIHCasU, 860 OQHOC HATUbePaAIU3aAYUja Ha UHCTIUTAYYUjallia pazeoq Ha OPaAx,
[OYHYBAJKU 0Q HOPMATHUBHO-UPABHATHA YCIIABHA OCHOBA 34 QOHEC)BaAIbe
3aKOHU U TPOTUCU CO KOU ce YPeqyeaatli 0QHOCULTE 80 egHO ceMejCilieo, ce
Q0 pegopmuilie 3a pazeoQ Ha OPAKO 60 MOQEPHUOTH epuog, co WO 60
lonema mepa ce dociliuina audbeparuzayuja na pazeogQoili Ha OPaKolli 60
cuitie e8policKU 3eMju.

Knyunu 360posu: iipuuunu 3a pazeog, co6pemeHo Omuiliecilico, epuierse
Ha dpaeottio,nubepanrusayuja Ha pazeogoill Ha OpaKoil, OpayHu 0gHOCU,
peopmu 3a pazeog na bpaxoti

PA3BOJ1OT HA BPAK BO COBPEMEHOTO OIIIITECTBO

AdupmanujaTa Ha JKEHAaTa KaKO W HAa YOBEKOT BOOIIIITO, BO CHUTE
0o0/lacCTH Ha OMIITECTBEHO-€KOHOMCKHTE OJHOCH W Ha COICTBEHATa
er3UCTEHIIN]ja — TMYHA U COLIMjaTHa, HHTEJIEKTyaJlHa U TyXOBHA, OBO3MOXKYBa
J1a ce 0CTI000IM TOJIEM ITOTEHITH]jaJl K KpeaTHuBHA €HEPrija Kaj )KEeHUTE, CO IITO
HE CaMo MITO C€ MPOMEHH OTHOCOT Ha Ma)KOT KOH JKEHATa, TYKY CE€ OBO3MOXKH
Jla c€ BOCIIOCTaBaT HOBA PAaMHOTE)Xa M JWHAMHKA BO OJHOCHTE Mery
MOJIOBUTE, & CO TOA U BO OINIITECTBOTO.'BO TpagWIIMOHAIHOTO OMIITECTBO
I[[PKBATA ja IMaJjia IIIaBHATA yJIOTa BO PETYIMPAETO HAa CEMEJHUTE M OpadHHUTE
ogHocH. L[pkoBHHTE Cy0BH MMalle HAJUICKHOCT J1a TH PErylIupaaTr CUTe
npamiama MoBp3aHu CO CeMejCTBOTO U OpakoT. bopbara mery karonmmukara
[PKBA W TIPOTECTAHTHU3MOT, Oyprkoackara peBoiynuja Bo DpaHiuja u
TUOepaIM3MOT KaKo M IMO00pyBame Ha MOJIokOaTa Ha )KeHaTa BO OpaKoT,
CEMEJCTBOTO W BO OIMIITECTBOTO, 3TOJIEMYBamkETO Ha OPOjOT HA Pa3BOMUTE,
CHTE OBHE TIpOIleCHM TpHUAOHeNe BO EBpoma TpaaulMOHATHOTO CEMEjHO
NpaBo TOJIeKa J1a Ce MEHyBa IOJ CHJIHO BIIMjaHHE HA HHIUBUIYaTU3MOT,
npex ce.Bo HajcTapuTe 3aeIHUIIN MaXXHUTE M JKEHUTE CE 3APYXKyBaje 3a Jia
o0e30emar XxpaHa, 3aCOJIHUIITE W MTOTOMCTBO, IITO MOXKE JIa CE CMeTaar 3a
npuMUTHBHH OpakoBu. Hajpanute hopmu Ha Opak Owmie nmen on odudyanrte
U TPaIUIMHTE, a IMOJIOIHA BO COBPEMEHOTO OMIITECTBO OWJIEe pa3BHEHU BO
3aeIHMIA Koja OMila perynupana co 3akoH. Bo MUHATOTO MHAMBHyaTHUTE
noTpedr Ha MOCIUHEIOT OWJIe CTaBEHW BO BTOP IUIAH — THE OWIIE XKpTBa
Ha MOIIMPOKUTE CEMEJHU WM IpkaBHU nHTepecu.” Cniopen Bohr ocHoBHa
MocIenIa o1 AOMHHAIMjaTa Ha HHIUBHUIYaJTU3MOT BO BPETHOCHUOT CHCTEM

! Crapoga, 2003, ctp.11 npesemeno ox Kacamu, ctp. 48
2 Nbwun.
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Ha COBpEMEHaTa IHMBWIM3ANHja € ,,IpU(akamkeTo Ha KOHIICTIHjaTa JeKa
OpakoT He € TpaeH aHraxmad.“JleHec € MHOT'Y IOTEIIKO /1a C€ pealnu3upa
ycrienrna Opayna Bpcka Ou/IejKu U 04eKyBambara o]l Hea C€ MHOTY ITOTOJIEMH,
OZHOCHO Tpeba J1a ce 330BOJIaT MoBeKe MOTPeOH, Kako Ha IMpUMep JbyOOBTa,
Pa3BOjOT Ha Jerara, CeKCyallHMOT HaroH, MarepujainHara usapiika utH. Ce
YUHM JIeKa TOJIEpaHIIMjaTa 3a HEeCPEKHUOT Opak ¢ HamasieHa.Bo Toj mpasert
U Cce pa3lIMKyBa KOHIIETIIHMjaTa 3a TOA IITO MPETCTaByBa yCIEMIeH OpaK BO
MOJICPHOTO ONINTECTBO 3a pasiHKa O TPAAULIMOHATHOTO. MHOTyMHHA
aBTOPH T'0 JIEJIaT HCTOTO MUCIICHHE, OTHOCHO JIeKa KPUTEPUYMHUTE 32 YCIICIIECH
Opak BO COBPEMEHOTO OMNINTECTBO BOAAT KOH HETOB pa3BOJ, IITO COCEMa
€ CIPOTUBHO CO TIOPAHO KOTa OMIITECTBOTO BPIIEIO MPHUTHUCOK IO CEKOja
[IeHa J]a He J10j11e 10 pa3BoA. Kako riaBHU MPUYUHE 32 Pa3BOJ Ha OPakoT BO
COBPEMEHOTO OIIITECTBO CE MI0jaByBaaT MoTpedara 3a JIMIHO UCTIOHYBAIbE,
HE3aBHCHOCTA Ha MOEIMHELOT, OAHOCHO JEHEC ,,HUKO] HUKOTO HE TPHH‘‘.
Hajronemara omacHocT 3a cTabmiiHOCTa Ha OpakoT € BO ymopHara morpara
o cpekara, J0jeKa HajMallaTa TEIIKOTH]ja, OJJHOCHO IMpeUYKa Ce JOKUBYBa
Kako ckaHmano3Ha. CrienuuvHO € JIeKa CEeKOe OMIITECTBO BOCIIOCTaBYBa
CBOU HOPMH, KOU OJIpEyBaaT KaKBO OJHECYBAE € MOKETHO U ONMPABIAHO
BO Opaunute onHocHu. CIIOHTaHO, MOCIUHIINTE TH NpudakaaT U Kaj HUB Ce
BIrpajlyBaaT OBHE HOPMH BO TPOLIECOT HA COLMjaTM3alnja, IITO 3HAYH JIeKa
KOHIIETIIIM]jaTa 3a OpakKoT € pa3InyHa BO CEKOE OIIITECTBO.

MPUYUHU 3A PABBOJ] HA BPAK BO EBPOIICKHUTE
3AKOHOJABCTBA

Bpojor Ha pa3Benenu OpakoBH pacTe CEKoj JIeH C¢ MOBEKe BO CHUTE
€BPOIICKH 3¢MjU. BO €BpOIICKHTE 36 MjH ITOCTOjaT TBA OCHOBHH OPaKOpa3BOTHU
cHCTEeMa: MOHOKAy3aJleH M IUTypaJIMCTHYKH CHCTEM 3a Pa3BOjA Ha Opak.’
Criopenn MOHOKay3aJTHUOT CUCTEM MOCTOHM CaMO €Ha MPHYMHA 32 Pa3BO[,
HEyCIIeX0T Ha OpakoT, J0/eKa, MaK, CHOpE] IUTYPaTHCTUYKHOT CHCTEM
70 pa3Boj Ha OpakoOT MOXE Ja JI0jAc Of MoBeke mpuumHU. Kaj moBekeTo

3 Cropen COBPEMEHOTO OIIITECTBO, OPAaYHHOT APyrap ce HpeTBOpa BO MHCTPYMEHT 3a
cpeka M 3a70BOJICTBO. JJOKOJIKY efHHOT OpadeH Ipyrap He IO IOCTHI'HE TOoa, BepyBa JieKa
MOTPEIII BO U300POT M aBTOMATCKH MMa MpaBo aa Oapa pas3soi, Stephen J. Bahr, Social
Science Research on Family Dissolution: What It Shows and How It Might Be of Interest to
Family Law Reformers, Department of Sociology Brigham Young University, 2001.

*Bo MHHATOTO Pa3BOAOT Ha Opak ce J03BONYBAJ CaMO IOpaiy BHHA Ha CAHHOT WM HA
JBajuara OpadyHu nmaptHepu. Bo coBpeMeHHTE 3aKOHO/IaBCTBA BUHATA UMa CE TIOMaJla yJaora
KaKo OCHOBA 3a Pa3BoJI Ha Opak, a TojieM Opoj 3eMjH IEJOCHO ja eIMMHUHUPAAT BUHATA KAKO
OCHOBA 3a pa3Boj] Ha OpaxkoT, MULIKOBUK, ,,[IprunHu 3a pazBoj Ha Opak Bo 3emjure Ha EY*
(HeoOjaBeH MaruCTEPCKH TPYA)
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EBPOTICKH 3€MjH € MpUQaTeH ITypaTUCTHUIKHOT CUCTEM, TPyTIa BO KOja criara
u PenyOnuka CeBepHa Makenonuja Ouiejku BO HAIIeBO 3aKOHOJABCTBO CE
npudareHd NOBeKe HAYMHHM Ha Pa3BOJ Ha OpakoT: pa3BOjA CO 3aeAHHYKA
COINIACHOCT Ha OpayHUTE APYTrapH, pa3Boj Nopaan GaKkTUIKH MIPECTAHOK Ha
OpayHara 3aeTHUIIA U Pa3BOJl TIOPATN HAPYIIyBamkbe HAa OPaYHUTE OTHOCH.

L OPAHIINJA

AKTYeTHHOT W3BOp 3a MpaBOTO Ha pa3Boag Bo Dpanmumja e
¢dpanmyckuor I'parancku 3akonuk, ogHocHO IV gen (wien 229-310) koj
ce OJHeCyBa Ha pa3BOAOT Ha OpakoT.’DpaHIyCKHOT 3aKOH 3a pa3Boj Oere
M3MEHET HEKOJIKYIIaTH BO MUHATOTO. Beke npen Pedopmckuor akr ox 1975
roJuHa, ppaHIlyCKOTO IPaBO ro MpHU3Ha pa3BoaoT. 3a Bpeme Ha Ancien Droit
(mrro 3Haum npen OpaHiryckara peBoIyIHja KOH KpajoT Ha 1 8. BeK), pa3BogoT
HE ITOCTOEI, TYKYy OMJIa MOXKHA CaMo CYZICKa OJIITyKa 3a 0JJBOjyBambe. PazBomor
Bo®pannuja BoBereH Bo @paHIlyckHoT 3akoH ox PeBomymmjara (Loi du, 20
centemBpu 1792). Bo I'paranckuor 3akonuk Ha Hamoneon ox 1804 ronuna
ce 3ajpalia MOXKHOCTa OpadHuTe Apyrapu Aa jaoodujar passox.‘Llemmor
Ipollec Ha MPaBO HA Pa3BoJ OWJI MPEKHWHAT MO pecTpaBaiyjara Bo 1816
ronuHa. [lo yKMHYBameTo Ha Pa3BOAOT, OCTAHAJIO CaMO IPABOTO Ja Ce
Oapa pasznmenba ox Tprieza M OJ IMOCTeNla, U Toa CaMO BO THE CIy4YaW BO
kou, cnopen ['paranckuor 3akoHuK Ha Hamoneon, Omio MoxHO 1a ce Oapa
pa3Bog Ha Opak.” Ilo yKMHYBameTO Ha MPABOTO 32 Pa3BOJl, HEKOJKYIATH
Ouse MOKpeHAaTH WHUIMjaTHBH 32 HETOBO IMOBTOPHO BoBedyBame. CE 110
1884 rommua, mo mpemior Ha mpareHHKOT Andpen Haspyer, mpaBoro 3a
pa3Boj Ha OPAKOT MOBTOPHO ,,c€ BpaTu Bo urpa‘. [Ipeasnoror Ha mpareHuKoT
IIpeIBUyBaJl BOBEYBaE pa3Bo/] criopea MoaenoT o 1792 ronuHa (pa3Bon
Mopajay BHHA, CO 3a€AHUYKA COTTIACHOCT W Pa3BOJ| MMOPAJHN HECOIIACYBaHE
Ha Kapakrepute). OBOj mpemior He Owin mpudareH W KOHEYHHOT TEKCT
Ha 3aKOHOT IpEeABHIEN JeKa OpakoT MOXE Ja ce pas3Bene camo Hopaau
BUHA, OAHOCHO TOPaJy HEBEPCTBO, BPIICHE HEUECHO JIEJ0, HACHIICTBO,
HaBpenu u cimdHo. CUCTEMOT Ha pa3BOJ — CAaHKIIM]ja, BOBEJCH CO 3aKOHOT
on 1184 roguna, octanan Bo cuia c€ 10 1975 roquna.CuctemMoT Ha pa3Boj
nopajy BUHA OWJI KPUTUKYBaH O MHOIYMHUHa aBTopu. Criopes HMB, OBOj
3aKOH 3a0CTaHyBaJI 3a]] JIMOEPAITHUTE 3aKOHO/IABCTBA HA COCETHHUTE 3€MjU

5 GROUNDS FOR DIVORCE AND MAINTENANCE BETWEEN FORMER SPOUSES
FRANCE, Prof. Frédérique Ferrand, University of Lyon, September 2002

SBumu: J. Carbonnier, ‘La question du divorce, mémoire a consulter’, D. 1975. Chron. 115

"Nowun.
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U TH HaBeayBa CONPYKHHUIIMTE Ha MeryceOHa Oopba 3a Ja ce JOKaxke Koj
€ BHUHOBCH, CO IOTO YIITC IIOBEKE ce BJIOIIYBaaT HHUBHUTC OI[HOCI/I.gBO
(hpaHIyCKOTO MPaBO CE HAITYIIITa CHCTEMOT BO KOj Pa3BOJIOT MOXKE Ja ce 6apa
camo Mopaji BUHA Ha €IHUOT COTPYT CO TOa IITO ce nmpudaka HOBUOT 3aKOH
on 1975 roquHa co koj ce BpIIu JimOepanu3aiija Ha MpaBoTo Ha Pa3Bol. °
Co 0BOj 3aKOH ce TIPEIBUICHU TPU BUA HA Pa3BOJ Ha Opak:

e Pa3Boa Ha Opak co 3a€IHUYKA COITIACHOCT Ha CONPYKHUIIUTE;
e Pa3Bon nopaau BUHA Ha €IHUOT COIPYT;
e PasBon nopaau GpakTUYKU MPEKUH HA OpadHaTa 3aeTHHIA

Pa3Boj Ha Opak co 3aelHMYKA COIVIACHOCT Ha OpayHHTe
aApyrapu
Cnopen 3akoHOT o1 1975 ronuHa ce npeaBuUiyBaar 1Ba HAYMHA Ha pa3BOJ Ha
Opak co 3aeIHUYKa COIVIaCHOCT Ha OpayHUTE Apyrapu:

e Pa3Bon kora Bajmara OpayHW Ayprapu TO IIOJHECyBaar
OapameTo;

e Pa3Box co 3aeAHMYKA COIIACHOCT Ha OpayHHTE IpyrapH, Kora
€IHAOT IO TIOJTHECYBa 0apameTo, a IPYTHOT To npudaka.

Pa3Boa kora qBajuara OpayHu Ayprapu ro nojHecyBaart
0apameTo
Pa3Bonor co 3aemMHUYKA COTIIACHOCT OMJI 3a0paHeT c€ IO TOHECYBamETO Ha
3akoHoT ox 1975 romuua. OBOj 3aKOH BO MPEJICH IUIAH ja CTaBa BoJjaTa Ha
COIIPYKHUIIUTE BO MOCTANKaTa 3a pa3Boja Ha OpakoT, HO MCTOBPEMEHO Ce
BPIIM KOHTPOJIA HaJ Pa3BOJOT CO 3aeIHUYKO Oapame Ha JBajuara OpauHu
npyrapu. OBaa KOHTpOJIa c€ OJHECYBa Ha yTBpIyBame HAa HMBHATa BOIja,
nanmd e ciaobomHa u cepuosHa.” CompykHuUTe Tpeba Ja MOAroTBaT U
JIOTOBOP CO KOj C€ peryaupaar u MoCIeAULUTE O pa3BoJoT Ha Opakot." 3a
Jla He J10j /1€ 10 HEMPOMHMCIICHN Pa3BO/IM BEIHAII TI0 CKIIydyBame Ha OpPaKoT,
criope; 3aKOHOT COMPY>KHUIIUTE HE MOYKAT J1a MOJHecaT Oapame 3a pa3Bo

8 GROUNDS FOR DIVORCE AND MAINTENANCE BETWEEN FORMER SPOUSES
FRANCE Prof. Frédérique Ferrand University of Lyon September 2002. Bunu ucro: http://
ceflonline.net/wp-content/uploads/France-Divorce.pdf

° TIpod. a-p ejan Munkosuk, [IpuuunuTe 32 pa3Boa Ha OPAKOT BO CIOPEIOCHOTO TPaBO
(HeoOjaBeHa TOKTOPCKA TUCEPTAIIH]ja)

10°G. Cornu, Droit civil, La Famille, Paris: Montchrestien, 7éme éd., 2001,ctp 491. VcTto
Buau: http://ceflonline.net/wp-content/uploads/France-Divorce.pdf

"' YUnen 230 ox dpaniryckuor ['paraHcku 3aKOHUK
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CO 3aeJIHUYKA COITIaCHOCTBO IIpBUTE 6 Mecena'? o1 6pakot.*Criopes; 3aKOHOT,
HE MOpa J1a C€ HaBeJIe MPUYMHATA IOPAIH KOja CONPYKHHUIIUTE MOJHECYBaaT
Oapame 3a pa3Boj Ha OPaKoOT, CO IITO CE€ YTBPAYBa JIeKa 3aKOHOJABEIOT HE
cakaJl Jla HaBJeTyBa BO NMPUYMHUTE 3a Pa3BOA, MOarajku Of CTaBOT JieKa
OpakoT OmJI HEyCIeIlleH, BO CIydad Kora M JBajIara COIpPYKHHUIM caKaaT
TOj ma ce pas3mene.*Moke Na ce 3aKiIydd jJeka 3akoHOT of 1975 rommHa
ja mompikyBa BoJljaTa Ha OpauyHuTe Apyrapw, OWACjKM HUBHATA 3a¢IHHYKA
BOJIja € JOBOJTHA ITPUYHMHA 32 Ja C€ JI03BOJIH Pa3Boj Ha OPaKoT.

Pa3Boj co 3aeIHNYKA COINIACHOCT HA OpaYyHHTE APYrapu,
KOra elHHOT T'0 MOHeCyBa GapameTo, a APYruoT ro npugara

Kaj pa3Bomot kora eqHuOT OpayeH mapTHEpP ro MojAHeCyBa 0apameTo
3a pa3Boll, a IPYTHOT Toa ro mpudaka, OHOj MITO TO MOJAHECYBa OapameTo
3a pa3BoJ Tpeba ma n3Hece (PakTh O KOW MPOU3JIETYBa JIeKa 3aCTHUYKUOT
KUBOT € HEBO3MOXKEH. AKO C€ IOCTHIHE COIVIaCHOCT Mely OpauHuTe
Jpyrapy BO OIHOC Ha (aKTHTE, CYIOT IO pa3BeayBa OpakoT U T'H peryiupa
CHTE TOCITEIUIM IITO TPOM3IIETyBaaT Of Pa3BOJOT Ha Opak. 3a paszimuka
OZ Pa3BOAOT CO 3aeTHHYKA COMIACHOCT, Kaj OBOj BHJ pa3BOI Ha Opakor,
OpauHuTe mapTHepH Tpeba 1a ru HaBeAaT MPUIMHUTE KOU TOBEJIE 10 HEYCIeX
Ha OpakoT.” JIoKoJKy IpyruoT OpadyeH MmapTHEP HE CE€ COrviacu co (haKkTUTe
HaBeJIeH! BO 0apameTo 3a pa3BoJl, MIIM JIOKOJIKY HE CE M3jaCHH 32 HUB BO POK
OJ] eIIeH MecCell, OCTAaIKaTa 3a pa3BoJl Ha Opak 1o OBOj OCHOB C€ 3arupa, a
OpauyHUOT MapTHEP KOj ja MHUIIMPAT MOXKE JIa MOKPEHE TTOCTAaITKa 3a pa3BoOJl
Ha Opak 1o Apyr ocHOB.'® Pa3Bomor Ha Opak mo Oapame Ha €IHHUOT OpadeH
napTHep, Ha KO€ ce MPHUIPYKYBa U JPYTHOT, € KAPAaKTEPUCTHUYCH CaMo 3a
(b paHIyCKOTO PABO.

12 OcBen 3abpanara ja ce 6apa pa3Boj BO TIPBHUTE 6 Mecela, 3aKOHOMABEI[OT MPEIBHUICIT
VIITE €ICH POK CO KOj ce crpedyyBaar u30p3aHuTe Oapama 3a pa3Box Ha Opak. Cropen
uneHoT 231, cynujara 3aeHO CO OpadyHUTE Apyrapu ro pasrieayBa OapameTo 3a pa3Boj,
U aKo CONPY3WTE M TOHAaTaMy OCTaHyBaaT Ha CBOjaTa Hamepa Jia ce pa3Bejar, CyJujara
UM YKaXyBa Jieka 0apamero Tpeda Jia ro 0OOHOBAT 110 UCTEKOT Ha POKOT O TPU Mecela.
ConpyXHHUIIUTE Ce JOIDKHH J1a T0 00HOBAT OaparmeTo 3a pa3Boj Ha OPaKOT, HajIOIHA BO POK
o7 6 MecerIa, o UCTEKOT Ha OBOj TPIMECEUEH MEPHOJI, BO CIIPOTHBHO K€ Ce CMeTa JieKa ce
OTKaXKaJie 0]l Hamepara Jia ro pa3Bezar Opakor.

BYoun.
14 Munxosuk, 16w,

15 Commission on European Family Law, Country reports by subject, Divorce, maintainance
reports, GROUNDS FOR DIVORCE AND MAINTENANCE BETWEEN FORMER
SPOUSES FRANCE, Prof. Frédérique Ferrand, University of Lyon, 2002

16 Om.uut. Munkosuk, 6w,
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Pa3Boa Ha OpakoT nmopaju BUHA HA ¢IHUOT OpaveH Apyrap

@paHIyCKOTO MPaBo ja 3aJpXKyBa BHHATa KaKO OCHOBA 33 Pa3BOJ
Ha Opak IITO HE € THUIHMYHO 3a APYruTe 3akoHOAaBcTBa Bo EBpoma. 3a na
MOJKe J1a ce 6apa pa3Boj Ha Opak Mmopaju BUHA HA €IHUOT OpayeH MmapTHEP
noTpeGHO €:
e EnHuor compyr gma TH TpPEKpIIMI OOBPCKHUTE KOHM
MpOU3JIeTyBaaT of] OpaKoT.
e Baxksara noBpena Ha OpadyHUTE OOBPCKU J1a € MOTEIKa WIN
Jla c€ IOBTOPYBA IMOBEKEMNaTH.
e Kako nocienuiia Ha BAKBOTO OJJTHECYBam€ Ha €IHUOT OpaueH
IMapTHEP 3a€AHUYKUOT JKUBOT Ja CTaHal HEMOAHOCIUB. "7
3aKOHOT IPEIBUIYBA HEKOJIKY MPUYMHUA KOM MOXKAT J1a CIyXkKaT KaKo
OCHOBa 3a pa3Boj] Ha Opak. Toa ce BepHOCTa, Ipykara 3a Jelara u ooBpckara
3a 3aeTHUYKH KHUBOT. [ToKkpaj oBUe, U Ipyru NOBpeny Ha OpadyHUTE OOBPCKU
MOXKaT Jla IpeTcTaByBaal OCHOB 3a Pa3BOJ Ha Opak IO BUHA, a Jaju
OJIPEZICHO NOBE/ICHUE HA €AHUOT OpadyeH MapTHEpP € JOBOJIHA IPUYMHA J1a Ce
Oapa pa3BoJ MOpaay BUHA MPOLIEHYBA Cy/Hjara.

Pa3Box nopaan pakTHYKHU NpeKHH HAa OpavyHaTa 3aeHUILA

Bo ®pannmja OpakoT MOXKe Ja ce pas3Beiie U 1Mo Oapame Ha STHUOT
OpadeH TMapTHEpP JOKOJIKY 3aeIHUYKHOT >KUBOT (PAKTUYKH MpPECTaHal BO
Tpacwe O IECT TOAMHH, WU JIOKOJKY €IHHOT OpadyeH mapTHep € OoyieH o
TeIIKa JylieBHa 00JeCT MOMO0JIro of mecT roguHu.'’s Cemak, BO OapeneHH
CUTyallul W TIOKpaj MOCTOCHETO Ha (PaKTWYKH IMPECTaHOK Ha OpadHara
3ae/IHHIIA WK TEIIKa JyIIeBHA OOJECT BO TPACHE O IIECT TOAMHH, CYAOT
Hema J1a ro passene Opakot. Cyamjara HemMa Ja To pas3Bene OpakoT U MOKpPaj
TOAQ INTO €IHHOT OpadeH mapTHep OoJsienyBa OJ TEIIKa AyIICBHA OOJECT
HIOJIOJITO Off LIECT TOAMHM JIOKOJIKY MOCTOM OMAaCHOCT pPa3BOAOT Ha Opak
Jla TpeIu3BUKA TELIKU IMOCIEAMIM 3a HeroBara OojecT.” OcBeH Toa, BO
Clly4auTe Kora OpadHUTE MapTHEPU HE HKMUBEEJC 3a€IHO MOAOIT0 Of IIeCT
TOIMHU, CYIOT MOXE Jia TO OTGPiau 0apameTo 3a pa3Boj JOKOJIKY TOj Ou
HPEIU3BUKAT 0COOCHO TEIIKH MOCICANIIH 3a JeTaTa KT 3a APYTUOT COMPYT.”

"Ynen 242 on I'paranckuot 3akonuk. Vicro Bumu: http://ceflonline.net/wp-content/uploads/
France-Divorce.pdf

18 Munkosuk, Moun.
1 Ynen 238 craB 2 on I'paraHCKHOT 3aKOHHK

20 Ynen 240 ox I'paraHCKHOT 3aKOHUK
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Crnopen MoHcanue, oBue JBE OApen0M MMaaT 3allTUTEH KapakTep U Tue
ce MPEeIBHUJICHU KaKo ,,lI0CTeHa ofadpaHa“, OJHOCHO Kako MPOTHUBTEX A Ha
MIPABOTO HA €JHUOT IMAPTHEP Ja IO HAIYIITH CBOJjOT OpadeH apyrap. Cemnak,
HHUBHOTO I[GjCTBO c Ol"paHI/I‘-ICHO Ha I/ICKJ'Iy‘-II/ITeJ'IHI/I CHTyaHHH " THUC peTKO ce
HpI/IMeHYBaaT BO HpaKTI/IKaTa.

II. I'EPMAHUJA

[TpaBuiara mro ce ofHECYBaaT Ha MPABOTO HA Pa3BOJ MOXKAT Ja ce
Haj1aT Bo repMaHckuoT [ parancku 3akoH (Biirgerliches Gesetzbuch). [leranu
3a Cy[ICKMTE MOCTAIKK 32 Pa3BOJ ce yTBpAeHH BO KojekcoT Ha rparanckara
nocranka (Zivilprozessordnung).”’Bo I'epmanuja, mocneqHara 3HadajHa
pedopma Ha pa3BogoT Ha Opak € u3BpieHa Bo 1976 ronuna. bpakor moxe
Jla ce pas3Bele JOKOJIKY JIOKUBeasl HeycrieX. bpakoT e HeycnemeH JOKOIKY
3a€HUYKUOT )KUBOT Ha OpayHUTE APYyrapu MpecTaHall U JTOKOJIKY HE MOXKE
Jla ce OYeKyBa THE IMOBTOPHO J1a )uBeat 3aeaHo0.” Co 3akoHCKara pedopma
on 1976 ronuna I'epmanuja npudaka MOHOKay3aJeH CHCTEM 3a pa3BoJl Ha
OpaxoT, crope]] Koj eMHCTBEHA OCHOBA 3a Pa3BOJ € HEYCIEXOT Ha OpakoT.
Bo I'epmanuja 6pakoT MOXKe J1a ce pa3Bezie TOKOJIKY OJIBOSHHOT )KUBOT Tpae
MOMAJIKy O]l €/IHa roiiHa, HO MOTpeOHO € Ja Ouje WCIOJHET YIITE €1eH
JIOTIOJTHUTEJICH YCIIOB, a TOA € MPOJOJDKYBAETO HAa OPAKOT Ja Mpennu3BUKa
HEpPa3yMHO TEIIKH MOCIECIUIHN 32 €IHUOT OpadeH mapTHEP MOPaau IPUIUHU
KOM 3aBUCaT O]l JIMYHOCTa Ha Jpyruor mnaptHep.” Cnopen dDypken,
MOBP3YBAKETO HA HEYCTIEXOT Ha OPAKOT CO OJTHECYBAKHETO HA €AHUOT OpadeH
Jpyrap, 3a 1a MOXe Jia ce ooOpH pa3BOAOT NpeA Ja UCTEUE e1HA TOANHA OJf
CKIIy4yBambETO Ha OPAKOT, MPETCTaByBa MMIUIHIIMTHO NTpH]aKkame Ha BUHATA
KaKo OCHOBA 3a pa3BoJl Ha Opakot.* CymoBUTE T03BOIYBaaT pa3Boj Ha Opak
npe a MOMUHE €[Ha TOJMHA 07 OPaKOT CaMO BO HCKITyYUTEITHH CUTYAIlNH,
Kora ce paboTH 3a TEIIKO MPEKPITyBamke Ha OpadyHUTE OOBPCKH, ITOPAH IIITO
MOXeE Ja C€ 3aKJIy4H JIeKa OpaKkoT JOKUBeasl HeycreX. TemKnuTe mocIeann
KoM OM HacTaHaje 3a €JHUOT OpavyeH MapTHEp, JOKOJIKY HE ce om00pu
pa3BOIOT, HE MOpa J]a Ce€ MOBP3aHM CEKOTalll CO BHHATAa HA €IHUOT OpavyeH
MapTHEP, TYKYy THUC MOXE Aa CC NPCAU3BUKAHU U OO TCIIKATa M HCU3JICUMUBA
JylieBHa OOJIeCT Ha HEKOj on OpaunuTte mapTHepu. Bo unen 1566 (1) on

21 Zivilprozessordnung (Code of Civil Procedure) 30.01.1877

2 Unen 1565 ox epmanckuot ['parancku 3akonuk. Mcto Bumu: http://ceflonline.net/wp-
content/uploads/Germany-Divorce.pdf

2 Ygen 1565 cra 2 og I'T'3

24 MunkoBuk, 6wz,
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repMaHcKUOT [paraHCcKu 3aKOH ce MpEeIBHIyBa MOKHOCTAa OpakoT aa ce
pa3Bezie co 3aeqHMYKA COTIACHOCT Ha OpadnuTe mapTHepu. llputoa, 3a
Jla MOXKE Jla C€ CMeTa JieKa OpakoT He ycrean, MOTPeOHO € 3aeTHUYKUOT
KHUBOT JIa IPECTaHaJ JIa IIOCTOM MO0ITO O/ eaHa ronuHa. OCBeH Toa, 3a 11a
MOXKAT Jla Ce pa3Bear co 3aeHUYKA COITTACHOCT, OpayHUTE MapTHEPH UMaat
00BpCKa J1a MOCTUTHAT CHOro10a 3a U3/ApIIKaTa U YyBamkETO Ha 3a€IHUUKUTE
MaJIOJISTHH Jiella, 3a €BEHTyaJlHaTa W3pIIKa Ha €IHUOT o OpayHuTe
napTHEPH, KAKo U 3a rojendara Ha 3a€IHUYKUOT HEABM)KEH UMOT.> JI0KOIIKY
OpaunuTe mapTHepH BO [epmaHMja KHMBEaT OIBOCHO IIONOITO O TpH
TOAMHH, Criope]; 3aKOHOT IMOCTOM HECOOOpIMBa MPETIIOCTaBKa JIeKa OpakoT
He ycnean. [Ipuroa, 3a pasnuka o pa3BOAOT CO 3a€THHYKA COTIIACHOCT,
TyKa He ce 0apa COIIaCHOCT Of] JBajiara mapTHepH. JJOBOIHO € eXHHOT
Ia mojHece Oapame 3a pa3Boa Ha OpakoT. Bo BakoB ciydaj, cyamjata uMa
00BpCcKa caMo J1a YTBPIU Jaiu OpayHUTE MApTHEPH JKUBEAT OJBOCHO TPHU
ronuHu. JIOKONIKy Toa ce IOKake, MOCTOM HECHOoOOpIUBa MPETIIOCTaBKa
JieKa OpakoT € HeyCIIeleH 1 ieka Tpeba a ce mpudaru 6apameTo 3a pa3Boj
Ha OpakoT.”Bo ofpeAcHH CUTyaluu CyIOT MOXE Jia TO OT(PpiIu O0apameTo
3a pa3BoI Ha Opak, W MOKpPaj Toa MTO OpakoT OWJI HEyCIelieH, BO Cllydan
Kora TOj OWM MpeIu3BUKAN TEIIKU MOCIESTUIH 32 JAelaTa WIH 33 eIHUOT OJf
Opaunurte maptHepu.”’ ['epmaHcKaTa mpaBHa TeopWja M CyICKAa MPAKTHUKA
pEeUYNCH €HOTIIACHO CE MPOTHB OBA PEIICHHE.

I11. HITTAHUJA

Bo Illmanmja mocTow 3akoHOJAaBHA IUTYPAJIHOCT BO oOjacTa Ha
rparanckoto mpaso.” Bo Illmanuja pa3Bomor Ha Opak € BOBEACH TYpPH BO
1981 rommHa, kako TOCNenWIla HA BiIWjaHHEeTOo Ha Karomuykara mpksa.
[InaHcKkoTO 3aKOHOAABCTBO BO TOCTAIKara 3a pa3Boi Ha Opak ce TeMelu

25 Cnopejn Toa, 3aeJHUYKATa COMIACHOCT 3a Pa3BOJ] K& MPOM3BE/E MPABHO JEjCTBO CaMO
JIOKOJIKY C€ HCIIONHETH W JIPyTUTE JiBa yCJOBa HITO TH MPEIBHIyBa 3aKOHOT, & TOA Ce
OJIBOCHUOT JKMBOT TIOJIOJITO O] €[HA FOIMHA ¥ CIOroA0ara 3a peryaupame Ha MOCISUIIUTES
O]l pa3BOAOT HA Opak. 3aKOHOT JaBa TOYHA OTpezesioa 3a MOCTOCHETO Ha OJJBOCH YKUBOT.
Cnopen uien 1567 (1) o ['paraHCKHOT 3aKOH, OpayHHUTE MAPTHEPH KUBEAT OJBOCHO KOTa
BEKE HE MOCTOM 3aCIHUYKO JIOMAKUHCTBO U KOTa CITHUOT COIMPY>KHUK I'O 0JJOMBA HETOBOTO
ITOBTOPHO BOCIIOCTABYBambE CO OT(PIame Ha 3aCHHYKUOT OpavyeH KUBOT

26 Kako mito ce mirema, pOKOT MPEIBHACH BO TEPMAHCKOTO TPaBO 32 OMBOCH KHUBOT KaKO
OCHOBa 3a Pa3BoJ| 110 0apame Ha €IHHOT OpayeH MapTHEpP € 3HAYMTEIHO MOKYC Ofl OHOj
IIpe/IBUACH BO (ppaHIlyCKOTO MPaBo, KaJie IITO U3HECYBa LIeCT rofgnHu, Munkosuk, 1ous.

2 Ynen 1568, craB 1 o repManckuoT ['paraHCKHOT 3aKOHHK
28 Llei 9/1998, de 15 dejuliol, del Codi de Familia (DOGC No. 2687, 23.07.1998. Correction
of mistakes DOGC No. 2732, 28.09.1998)
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Bp3 HaApyIICHUTE OJHOCH BO OpakoT M HEBO3MOXKHOCTA Off HATAMOIICH
3aeHUYKH JKMBOT. BO MMAaHCKHOT TIPaBeH CHCTEM Ce€ TIPEIABUIYBa
cenapanuja (0IBOjyBamke) Ha OpauyHUTE TMApTHEPH, KO€ MOXKE jJa Owujie
(dakTHYKO, WIM Jla Ce 3acCHOBa Ha cyicka omryka. Cynckara cemapaiyja
MOXe Ja Ouae co croronda Ha MapTHEpUTe, Wik 0e3 croroada, JOKOJIKY
Ce UCTIOJIHETH 3aKOHCKUTE ycioBH.” CroromOeHara cemapanuja € MOXKHO
na ce mobapa caMo JOKOJKY HMCTedYe e€Ha TOWHA O CKIyYyBameTo Opak
U JIOKOJIKY TIApTHEPHUTE CE JIOTOBOPAT 32 PEryIUpambe HA MOCIEAUIIUTE OJf
cenapanujara.’

Cnopen unen 86 on I'paranckuor 3akoH, Pa3Bomor Ha Opak BO
[IInanuja, € 103BOJICH CaMO IO UCTEKOT Ha OMpPEIENICH BPEMEHCKHU MEPHOT
Ha OJIBOCH JKMBOT Ha OpavyHHTe MapTHEpU. [|OKOJIKY MMOCTOM 3aeaHHYKA
COIIACHOCT Ha OpavyHMTE MapTHEPH 3a pa3BojA Ha Opak, MOTpeOHO € Ja e
MOMHUHATA HajMaJKy €/Ha TOAMHA OABOEH JKMBOT 32 J1a MOXKE J1a Ce TOIHECE
Oapame 3a pa3Boj Ha Opak. Pa3Bon co 3aeqHMYKA COTJIACHOCT HE MOXE J1a
ce Oapa BO TEKOT Ha IMpBara TOJMHA MO CKIYYyBameTO Ha OpaKoT, TyKy
0 JIBE TOJMHH OJIBOCH JKMBOT. Pa3BofoT MOke aa ce 6apa 1o J1Be TOIUHU
OJIBOCH JKMBOT JIOKOJIKY CTaHE MPAaBOCHIIHA Cy/ICKaTa OJUTyKa 3a Ceraparmja.
Pa3Bomor mMoke ma ce 6apa U BO POK O JIBE TOAWHU IO MCYE3HYBAKHETO
Ha €IHUOT of OpayHuTe npyrapu. EMHCTBEHHOT ciydaj KOora MOXKe Jia ce
Oapa pa3Boj Ha Opak O6e3 MPETXOHO Ja MPECTaHAI Ja MOCTOU 3aeAHHYKHOT
KHUBOT € TIPEIBUICH BO WICHOT 86-5 o1 [ paraHCKHOT 3aK0OH M TOj CE OHECYBa
Ha CHTYyalldja Kora eJHUOT OpavyeH mapTHep ce oOuaeN J1a ro youe Jpyruot
napTHep, Ja T yOre HETOBUTE TOTOMITH WIIA MPEALH. !

¥ Cypnckara cemapaija Moxke Jia ja mobapa eleH o OpayHuTe MapTHEPHU, IOKOJIKY Ce
MCIIONHH HEKOJ O 3aKOHCKH MPEIBUICHHUTE YCIOBH, KAKO IITO CE HAMYIITARke HA TAPTHEPOT,
HEBEPCTBO, TEIlIKa MOBpe/a Ha JpyruTe OpadyHu 0OBPCKH MM Ha 00BpCKATA 3a YyBarbe W
BOCIIUTYBAbE Ha JICI[aTa, aJIKOXOJIM3aM WM HApKOMaHH]ja, Kako U e(DeKTHBEH IPECTaHOK Ha
3aeIHUYKUOT KHUBOT BO POK OJI IIECT MECella aKko 3a T0a MIOCTOU CIIOro/10a MITH TPU TOANHH
JIOKOJIKY HE IOCTOH cIoroada Mer'y mapTHepUTe.

30 Munkosuk, Mowu.

31 GROUNDS FOR DIVORCE AND MAINTENANCE BETWEEN FORMER SPOUSES
SPAIN, Professor Miquel Martin-Casals Jordi Ribot Josep Solé, University of Girona,
2002. Ucto Bumu: http://ceflonline.net/wp-content/uploads/Spain-Divorce.pdf
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IV.ABCTPUJA

OCHOBHHOT U3BOP CO KOj C€ PETYJIMpa IIPAaBOTO Ha Pa3BOA BO ABCTpHja
e nernot 46 ox aBctpuckuotr 3akoH 3a OpakoT (Ehegesetz).’Hcropujara Ha
3aKOHOT 3a rparaHCKH pa3Boj BO ABcTpHja ce oxBuBa Bo 1938 roguna. [lo Toa
BpEMe Pa3BOIOT HE OWJI PEeryHpaH Cope] aBCTPUCKOTO NMPUBATHO MPaBo. >
[IpBuoT 3aK0H 3a rparaHcKu pa3Boj € 3akoHOT 3a OpakoT ox 1938 roauna,
KOj ce 0a3mpa Ha MPUHLIMIOT Ha BHHA.* ABCTPUCKHOT 3aKOH 3a pa3BOJ €
pedopmupan Bol1978 rommHa, Kora pa3BoJOT CO 3a€IHUYKA COTJIACHOCT €
BOBEIECH.”

OcHoBuTE 32 Pa3BOJI C€ PETYIUPAHH BO AETOT 49 011 aBCTPUCKUOT 3aKOH 32
OpakoT. ABCTPUCKHOT 3aKOH 32 Pa3BO MPEABHYBa pa3BO/l BP3 TPH OCHOBH:
e Pa3Boj Ha OpakoT Bp3 OCHOBA HA BUHA;
e Pa3Bonm Bp3 OCHOBa Ha HEMOBPATHO pacrarame Ha OpakoT WIH
paznenoa;
e Pa3Bon co 3aeHUYKA COTTIACHOCT;

Bo aBcTpuCKOTO ceMejHO MpaBO MOCTANKara 3a Pa3BOJ CEKOTall
Mopa J1a Oujie MHUIMpaHa CO MEeTUIH]ja, WM BO CIIOPHHU MOCTAIKH CO Ty»k0a
(Klage)* mmu co 6apame (Antrag) BO HECIOpHH NOCTanku. Bo oBue mocranku
aIuIMKaIyjaTa 0 Cy/I0T € MHOTY €JHOCTAaBHA, TypH U HE MOpa J1a OMIe TUCMEHO
MOJTHECEHO, TYKY MOYXKE U YCHO.”” Bo IIpHHIHII, CEKOj MOXKe 1a modapa pa3Bos
JWYHO M JIETaJIHATa 3aCTalleHOCT HE € MPOIHUIIaHa co 3akoH. MeryToa, ako
OpavyHUOT ApyTap caka jaa Ouje 3acTamyBaH, MOpa Jja m30epe JIOKaJIeH aBOKaT
KOj MMa CBOja KaHIleJapyja BO 00acTa Ha HA/IJICKHUOT Cy/L.*

32 DRGBI (Reich Law Gazette) I No. 807/1938, last amended by the BGBI (Federal Law
Gazette) I No. 135/2000. (Mcro Buau: http://www.ris.bka.gv.at)

3 Kerschner, Familienrecht, 2000, marg. No. 2/107.
3 Berka, Scheidung und Scheidungsreform, 2000, p. 65

35 GROUNDS FOR DIVORCE AND MAINTENANCE BETWEEN FORMER SPOUSES
AUSTRIA Prof. Marianne Roth Institut fiir Zivilverfahrensrecht, Salzburg, 2002. Hcto
Buan: http://ceflonline.net/wp-content/uploads/Austria-Divorce.pdf

3¢ See Fasching, Lehrbuch des 6sterreichischen Zivilprozefrechts, 2 nd Edition, 1990, marg.
No. 2330 mpezemeno ox: GROUNDS FOR DIVORCE AND MAINTENANCE BETWEEN
FORMER SPOUSES AUSTRIA Prof. Marianne Roth Institut fiir Zivilverfahrensrecht,
Salzburg September 2002. Hcto Buau: http://ceflonline.net/wp-content/uploads/Austria-

Divorce.pdf
37 RGBI (Imperial Law Gazette) No. 1895/113, N6un.

38Section 29 (1) Code of Civil Procedure 14 (Zivilprozessordnung) andsection 220 (2)
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Pa3Boj co 3aeJHUYKA COIVIACHOCT

Kako mro Beke Oeme crioMHATO 1MOTOpe BO TPYAOB, Pa3BOIOT CO
COITIaCHOCT € BOBeZIcH BO 1978 ronmHa, cropes Koj pa3BooT CO COTIACHOCT
Tpeba na Ouje ycjoB 3a HEMOBPATHO pacrnarame Ha OpakoT.’bpaunute
JIpyrapu Kou 0apaar pa3BoJl CO COITIACHOCT MOpa Jia MOAHEcaT 3aeHIYKa
npujasa 3a pa3Box (Gemeinsamer Scheidungsantrag). Criopen aBCTPHCKHOT
3akoH 3a OpakoT, OpauyHUTEe Apyrapw HE MOXKar jga mobOapaar pa3Bon Ha
OpakoT HajMaJIKy IIECT Mecela OTKAKO € CKIy4eH OpakoT, Ouaejku OBOj
POK Ke MM JaJie BpeMe U MPOCTOp J1a pa3MUCIIAT JJaJId IPUYMHATA € BPEaHA
3a pa3Boj Ha OpakoT.Ilo pa3BomoT OpayHWTe Apyrapu MMaar 3aeTHUYIKO
cTaparesicTBO Haj nenara (Gemeinsame Obsorge), caMo BO CITydaj JOKOJIKY
POAMTENNTE HE CE OTOBOpPAT TMOMHAKY, HJIM aKO MYy € OrpaHHYeHO WIIH
OA3€MEHO BPIICHETO HA POIMTEICKOTO MPAaBO HAa JPYTHOT POAMTEN. AKO
POAMTENNTE OMTyUaT 3a€HO Ja ja MPOAOIDKAT POAUTEIICKATa OATOBOPHOCT,
Tpeba UCTHOT TOTOBOP JIa TO MOAHECAT A0 CYIOT, IPH IITO KE CE JT0TOBOPH
M MECTOTO Ha XMBeewe Ha JeTeto. Cekako, CyloT To 0A00pyBa JOTOBOPOT
Ha POIUTENUTE, aKo OICHM JIeKa € BO Hajaobap mHTepec Ha jaereTo. llpm
OTy4yBam€ Ha KOj OJ] POAUTEINTE Tpeda Aa My Ce JI0JIENIN CTapaTeICTBOTO
HaJl JIETETO, CyAOT TO 3eMa MPENBUI JOOPOTO ONHECYBAE HA POIUTEIOT
(Wohlverhaltensgebot).*

Pa3Boa Ha OpaKoT Bp3 OCHOBA HAa BHHA

Pa3Boj Ha OpakoT Bp3 OCHOBA HA MPUYHUHETA BUHA € PEryJINPaHO
BO wicH 49 on aBcTpuckuoT 3akoH 3a Opakor. Cropem OBOj 3aKOH,
OpayHHOT Apyrap MOXxe Ja modapa pa3Boj ako IPYTrHOT OpadyeH apyrap
€ BHHOBEH 3a HapyIlIyBambe Ha OPaKoT, MPEKy CPaMHO MM HEMOPAIIHO
OJTHECYIlamke, MPABEjKU TO HEBO3MOKEH 3a TPOJOIDKYBAmE, TaKa IITO
HE MOXE J]a ce 04YCeKyBa MOMHpyBame.! Bo mpumMepure ce HabpojyBaat

Non-contentious Proceedings Act.

¥YneH 55 on aBcTprCcKHOT 3aKoH 3a Opakot. OBaa onpenda oxpenyBa eka CeKoj CONpYKHHK
Mopa J1a JjaJie h3jaBa co Koja mpugaka eka ce CIydiiia HelmoBpaTHa MITeTa BO OpadHUTe
OITHOCH.

“Parental Responsibility - NATIONAL REPORT REPORT -AUSTRIA: Prof. Marianne
Roth, University of Salzburg, crtp. 14;http://ceflonline.net/wp-content/uploads/Austria-
Parental-Responsibilities.pdf

41 Schwimann, in: Schwimann, Praxiskommentar zum ABGB, vol. I, 2nd Edition, section
49 Austrian Marriage Act, 1997, marg, npesemeno ox: http://ceflonline.net/wp-content/
uploads/Austria-Divorce.pdf
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npesbydara M HaHECYBamETO (DU3MYKO HACWIICTBO M TEIIKaTa MEHTATHA
coctoj6a. PasBox cornacHo co wieH 49 o1 aBCTPUCKUOT 3aKOH 32 OpakoT
MOXeE J1a ce A00HMe caMO aKO TOTPEIIHOTO OIHECYBAbE MPEAU3BUKAIIO
HEMOBpPAaTHO pacnafalke Ha OpakoT, KaJae IITO €MOLMOHAJIHATa,
MEHTaJ HaTa ¥ (U3WYKaTa IOBP3aHOCT Mery OpadHuTe Ipyrapu
npecTaHaja Ja IIoCTOou.*

Pa3Box Bp3 0CHOBa Ha HEMOBPATHO pacnarame Ha
OpakoT WJu pa3aenda

Crnopen, unen 50 on aBCTPUCKHOT 3akOH 3a OpakoT, OpauHHUOT
JIpyrap MOXe Jia TMoJAHece Tyk0a 3a pa3Boj] ako OPaKOT € YHUIITEH MOpaau
MEHTAJTHOTO HApyIIEHO OJHECYBame Ha MapTHEpOT. HapymryBamero Mopa
Ja OMJie 10 TAKOB CTETEH IITO HE TIOCTOW pa3yMHA MOKHOCT 3a BpaKkame Ha
Opaunata 3aemauia.” [IpuMepn 3a MEHTAJIHH HapyIIyBama CE XUCTEpHja,
3aBHCHOCT OJ pAa3JIUYHHA HAPKOTHMYHH CYOCTaHIM, OIIITH MEHTAJIHU
npo0eMu Ha TOHUCKO HUBO (AenpecHja, KoH(py3uja uTH).“bpadHuoT npyrap
MOXe J1a Tobapa pa3Boj] ako APYTHOT OpadeH apyrap CTpaa ojf CEepHO3Ha
3apa3Ha OoOJieCT, U1 ak0 HeMa pa3yMHa MOXHOCT Ja Oujae Hu3JIeKyBaHa
WIM eIMMUHUpaHa BO WMIHWHA.* J[pyr OCHOB 3a TpeKknH Ha OpayHara
3aeqHUIA MOXeE Ja Oujie ,,lipecTaHoK Ha jomamrHara 3aeaauna’ (hiusliche
Gemeinschaft) Bo mepwox o Tpu TroAWHH, HO CIOpex OBaa ojapenda,
pa3nenbara He € MHIUKATOp JeKa OpakoT He Moxke Aa ce crmacu. Criopen
3aKOHOT, MMOCTOM M POK O IIECT TOAWHHU CIOPE] KOj camara pasaenda on

#2 Koziol & Welser, Grundriss des Biirgerlichen Rechts, vol. I, 12th Edition, 2002, p. 443;
Deixler-Hiibner, Scheidung, Ehe und Lebensgemeinschaft, 6th Edition, 2001, marg. No. 96;
Pichler in Rummel, Kommentar zum Allgemeinen biirgerlichen Gesetzbuch, vol. 11, 2 nd
Edition, 1992, section 49 Austrian Marriage Act, marg. No. 1, 3; Judgment of 24.05.1977,
Oberster Gerichtshof, RZ, 1978, 85 No. 43; Judgment of 30.04.1980,, mpezemeHo ox:
GROUNDS FOR DIVORCE AND MAINTENANCE BETWEEN FORMER SPOUSES
AUSTRIA, Prof. Marianne Roth, Institut fiir Zivilverfahrensrecht, Salzburg, 2002

4 Judgment of 10.11.1977, Oberster Gerichtshof, EFSlg . 29.557; Judgment of 30.07.1992,
Oberster Gerichtshof, EFSlg. 69.234; Judgment of 30.06.1981, Oberlandesgericht Wien,
EFSlg. 38.730, npezemero onx: GROUNDS FOR DIVORCE AND MAINTENANCE
BETWEEN FORMER SPOUSES AUSTRIA, Prof. Marianne Roth, Institut fiir
Zivilverfahrensrecht, Salzburg, 2002. Hcto Buau: http://ceflonline.net/wp-content/uploads/
Austria-Divorce.pdf

4 Hounm.

* YyeH 52 on aBCTpUCKUOT 3aKkoH 3a Opakot. Mcro Bumu: http://ceflonline.net/wp-content/
uploads/Austria-Divorce.pdf
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TOJIKY JIOJIT MEPHOJI € JOBOJIEH (hakT 3a TOTAIHO pacnarame Ha OpakoT.“Bo
MPOIIECOT Ha €BPOIICKUOT TPEHJ Ha Pa3BOjOT HA AITEPHATUBHHUTE METOIU
3a pemaBame Ha cropoBute, ABctpuja Bo 2003 rom. ro ycBou 3aKOHOT 3a
MeJrjalyja Bo rparaHcKo-TipaBHUTE criopoBH (Bundesgesetz iiber Mediation
in Zivilrechtssachen, Bo cuna o 1 mapt 2004 rom). Co 0BOj 3aKoH ce
MOCTaBHU W MpaBHA paMKa 3a MpUMEHa Ha Me/IMjaljara 1 BO OpadyHuTe M BO
CEeMEjJHUTETIOCTAIKH. "

V. HUTAJINJA

BoBenyBameTo pa3Boj BO UTAIHjaTHCKHOT MTPABEH CHCTEM, T10
cepujara je0aTH MTO Ce CIydyBajie OKOIY €ICH BeK, OMIO 0COOCHO
TEIIKO.*3a BOBEIYBAmHETO HA PA3BOJIOT BO UTAJIMJAHCKUOT MPABEH CUCTEM
e oapykaH u pedepenaym Bo 1975 ronuna. Bo 3akonot 898 ce npeasuayBa
JeKa OpakoT MOXKE J1a Ce pa3Be/ie BO CICTHHUBE CITydau:

e JIOKOJIKY €IHHOT OpayeH mapTHEpP CTOPU KPUBHUUHO JIEIIO.
e Bo ciyuaj kora eqHHOT mapTHEp OONEIyBa O AyIIIEBHA OOJIECT.
e Jlokonky OpadHWTe MApTHEPH HE JKMBEAT 3aeaHO (pas3menda of

TpIIe3a U OJf TIOCTENA, 3a IITO € MOoTpedHa Cy/ICKa O/TyKa) BO TpacHke

O] TPH TO/IMHHU.

e JlokoiKy OpakoT Ha UTAJIMjaHCKH JAPKaBjaHUH CO CTPAHEIl € pa3BeCH

WJIA TIOHUIITEH BO CTPAHCTBO.

e Bo ciyuaj 1a He IOCTOjaT CEKCyallHU OAHOCH BO OpakoT.®

Ce 3albenexxyBa JeKa BO HTAJIMjaHCKOTO MPaBO HE C€ HAaBeIyBaar
BOOOMYACHUTE MPUYMHM 32 Pa3BOA, INTO C€ MPHCYTHU BO HEKOU IPYTH
eBpPOIICKH 3aKOHOaBCTBA. Pa3Boy Morke 1a ce 6apa 1 BO CiIydaj KOora eTHHOT
OpadeH Apyrap CO YMHUCIIA IO JIMIIAI O )KUBOTOT JETETO HIIU IOCBOCHUKOT,
WA KOoTa ce 00MIeN Jja TO JIMIIU OJ )KUBOT OpavyHHUOT Apyrap, JeTeTO WIN
nocBoeHHUKOT.* [Tokpaj 0Ba, 1 HAHECYBAETO TEIIKA TEIECHA MOBPEa, KaKo

46 Orn.uur. 4ieH 54 o7 aBCTPUCKHOT 3aKOH 3a OpakoT

“TParental Responsibility - NATIONAL REPORT REPORT -AUSTRIA: Prof. Marianne
Roth, University of Salzburg, crtp. 14;http://ceflonline.net/wp-content/uploads/Austria-
Parental-Responsibilities.pdf

4 Galoppini, ‘Profilo storico del divorzio in Italia’, in: Commentario sul divorzio a cura
di P. Rescigno, Milan, 1980, nmpe3emeno ox: http://ceflonline.net/wp-content/uploads/Italy-

Divorce.pdf
4% GROUNDS FOR DIVORCE AND MAINTENANCE BETWEEN FORMER SPOUSES

ITALY, Prof. Salvatore Patti, Prof. ssa Liliana Rossi Carleo, Dott. ssa Elena Bellisario,
University of Rome, La Sapienza, 2002

30 qrenor 3 ox 3axonor 898 ox 1970 roguna
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¥ JIOIIIOTO O/THECYBamh¢ KOH JIeTIaTa ce OCHOBA 3a Pa3Bojl Ha OpakoT. PazBonor
€ MPEIBHJICH W BO CIy4aj KOTra eJHUOT OpavyeH MapTHEp € TyIIeBHO OOJIeH
WK Kora OpaKkoT € pa3BeACH WM MOHHUILITEH BO CTPAHCTBO, KAKO M KOTa HE
MOCTOEJIE CEKCyaIHH OHOCH BO OpakoT.’'Criopes; 3aKOHCKUTE U3MEHH O]l
1987 ronuna, pa3znendara oa Tpres3a U of OCTeNIa Ha OpauHUTE MapTHEPU
Tpeba 1a Tpae HajMaKy 3 TOIMHM 3a J1a MOXKE €THHOT O HUB J1a 6apa pa3Bos
Ha Opak, AypH W BO CIy4yaWTe Kora W JBajuara OpauyHH MapTHEPH cakaar
Opaxot n1a ce passezie. Bo Mranuja, kako v BO APYTH €BPOTICKH 3€MjH, CE 1aBa
MOXXHOCT OpadyHUTE MapTHEPH J1a Op>KyBaaT KOHTAKTH M J1a ce o0uaar na
NIOCTUTHAT MIOMHPYBamke, 0e3 Toa Ja JOBEE /10 MPEKUHYBAhE HAa TEUCHETO
Ha POKOT IITO 3aKOHOT TO MPEIBUIYBa KAKO OCHOBA 3a Pa3BOJ Ha OPaKoT.
WrtanmjanckoTo mpaBo, BO OCHOBA Io Mpudaka CUCTEMOT Ha pa3BoOjl MOPaIn
Heycrex Ha OpakoT. BakBHOT 3akiTy4oK ce HaMeTHYBa Mmopaau (pakToT mro
BO HajroyieM Opoj ciydau 110 pa3Box Ha Opak joara mo pasaendara ITo
Tpaejia TpU rOAUHH.>

VI.3EMJH HA JYTOUCTOYHAEBPOIIA

Bo PCM u 3emjute o1 peTHOHOT, MHOTY YECTO C€ BPILIAT IIPOMEHH BO
CBOUTE TIOCTOCYKH 3aKOHH, CO LIEJI YCOITIacyBame CO €BPOIICKUTE, 0COOCHO
BO JICJIOT Ha ypeAyBame Ha POJUTEIICKUTE OJHOCH 110 Pa3BOIOT Ha OPaKOT.

Bo Peny6iinka CeBepra MakeoHuja, Kako U BO 36MjUTE OJI PETHOHOT
Tpeba a ce HampaBarT peOpMHU BO CEMEJHOTO NPABO U MOCTEIICHO JIa Ce
SJIMMUHHPAAT TTOCTOCYKHUTE EJIEMEHTH Ha TPaTUIMOHAIHOTO CEMEjCTBO U
Jla ce BOBEIyBaaT METOJIU CO YHja TIOMOII Ke ce OHJIe BO YeKOp CO HOBHUTE
IIPOMEHH BO CEMEJHOTO MPABO.

Bo nmpopomxkenune ke ce nase KpaTKoONrCHa aHalln3a 3a CEMEjHHUTE
OITHOCH BO OAJTKAaHCKHUTE 3€MjH.

VII. XPBATCKA

Peny6nuka CeBepHa Makenonuja nu XpBaTcka UMaaT MHOTY CIIMYEH
HA4YMH Ha PETYINPambe Ha OpadyHuTe 0JJHOCH. XPBAaTCKHOT 3aKOH 32 CEME]CTBO

51 Cure oBHeE ciiydau ¢1abo ce MpUMEHyBaar BO MPaKTHKATa, IOpajan Toa mto Bo Uranuja,
10 JIoHecyBawbeTo Ha 3akoHoT 898 o 1970 roanHa, Bo HajroiieM Opoj Cilydau pa3BojIOT Ha
Opax ce Oapa 1o mpeTxoHa Cy/cKa cenapanyja (paszaenda o Tpresa u of MoCcTeNa).

2 Commission on European Family Law, Country reports by subject, Divorce, maintainance
reports, GROUNDS FOR DIVORCE AND MAINTENANCE BETWEEN FORMER
SPOUSES ITALY, Prof. Salvatore Patti Prof. ssa Liliana Rossi Carleo, Dott. ssa Elena
Bellisario, University of Rome, La Sapienza, 2002. Hcto Bumu: http://ceflonline.net/wp-
content/uploads/Italy-Divorce.pdf
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cranu Ha cuia Ha 22 jynu 2003 roguHa, 3aMEeHyBajKH IO TOCTOSYKUOT 3aKOH
CO KOj ce perynupa oBa npamame (o1 1998 rogmna). HoBuor 3akoH 3a
CEMEjCTBOTO, CE yCOIIacyBa CO €BPOIICKHTE W MEI'yHApOIHHUTE TPEHIOBH,
0co0eHOo BO 00macTa Ha YoBeKoBHTE TpaBa.Criopes 3aKOHOT 32 CEMEjCTBOTO
Ha XpBarcka, OpakoT MOXKE J1a C€ PelIr eTHOCTPAHO CO Tyxk0a o1 CTpaHa Ha
OpayHHOT Jpyrap, BO CIIy4auTe MPEIBUACHU CO 3aKOH, MJIHM J[BaTa OpadyHU
JpyTapy CO 3a€JHUYKU JOTOBOP 32 Pa3BOM.AKO OpadyHHOT Ipyrap OIUTY4H
Jla TO pemu OpakoT co Tyxk0a, OapameTo Mopa Jia ce Oa3upa Ha Koja Ouio
OJI TIPEIBUACHUTE OKOJHOCTH CITOpeN 3akoHCKuTe HopMu. Kora Gapamero
ce OIlHECYBa Ha OPAKOT BO KOj IIOCTOM 3a€THIUYKO JETE, IPe]l IOCTaNKara 3a
Pa3BOJI, HEOITXO/THO € J]a CE CIPOBE/IE TOCTAIKATAa 32 Me/IHjaIija. X pBaTCKUOT
3aKOH TOCBETYBa IMOCEOHO BHMMAaHME HA TOTpedara o Meaujanuja mpex
pa3BoAOT Ha Opak, Koja € 3a/J0JDKHTENHA JOKOJIKY OpayHHUTEe MapTHEpH
uMaar 3aeJHUYKY MaJosieTHH ena. Pa3Box Ha OpakoT Moxke 1a ce modapa Bo
ClTy4aj Kora IOCTOM CEPUO3HO U TPajHO HAPYIIyBamke Ha OpavHUTE OTHOCH
¥ TIOpaJy PEKHWH Ha OpayHara 3aeaHMIA TIOAONTO Of] elHa ToauHa. PazBon
Ha OpakoT MO 3aeMHa COMIACHOCT Ha OpauHuTe apyrapu (wien 42, an. 1) e
VIITE €JIcH HAaYuH BP3 OCHOBA HA KOj MOXKE Jia ce 0apa pacKHHyBame. AKO
OpayHHTe qpyrapyu WHUIMPAJE MMOCTAIKa 3a Pa3BOJl CO 3a€MHA COTJIACHOCT,
CYIOT Ke T0 pa3Bene OpakoT 6e3 /1a TM UCTIUTYBa OKOJIHOCTUTE Ha OpPauHHOT
KMBOT KOHM JIOBEIOA JI0 HETOBO INPEKMHYBame.3aKOHOT 33 CEMEjCTBOTO
Ha XpBaTcKa ja 00pasioKyBa U COAPKMHA HA POAMTEIICKATa TPIKa, Koja
Ce COCTOM OJ TJIABHUTE POJUTEIICKH OOBPCKH KOH 3/IPaBjeTO M KHUBOTOT
Ha JIETETO, W TOA: TpWXKa W 3aIITHTA; 3[paBje, Pa3BOj, BOCIHUTYBAKE U
o0pa3oBaHMe; OCTBAPYBAKE HA JIMYHUTE OJHOCH; OIPEyBabe HA MECTOTO
Ha JKUBECHE; NMPaBO M JOIDKHOCT 32 YIpaByBamke Ha UMOTOT Ha JIETETO;
3acTalyBame Ha JINYHUTE U MMOTHHUTE TIPaBa M HHTEPECH HAJETETO.%
Bo xpBarckoTro cemejHO TpaBO Ce TO3HATH JIBE KATETOPHH 3a
OCTBapyBamb€ Ha POJUTEIICKATA TPIKA, U TOA!
1. 3aemgHUYKO POAUTEIICTBO, CIOPE] KOE POJUTEINTE HMaaT
MIPaBO U OOBPCKA 3aCTHUYKHU M CITIOTOIOCHO J1a ja M3BPIIIyBaar
ponuTenckara rpuxa.>

53 Yyren 92-101 ox Obiteljski zakon na RH

3 Co cymcka OMTyka, CaMO €IHHOT POJUTEN Ke MNPOJODKH CO H3BPIIYBame Ha

poaMTeNCcKaTa TPIDKA, BO CIydaj KOra PONUTEINTE HE MOXENE Ja IOCTHTHAT OTOBOP
OKOITy TIIAHOT 3a 3aeIHUYKO W3BPIINYyBame HAa POXUTENICKaTa TpIkKa, MPU IITO CYHOT €
3aJI0JDKEH J1a BOIM CMETKA KOj OJT POTUTEIINTE € TTOJTOTBEH 3a COpabOTKa OKOITy 3aeTHUYIKA
ponuTescka rprka. POAMTENOT KOj ce CHpOTHBCTaBYyBa 3a 3a€IHUYKO W3BPLIyBame Ha
POAUTENCKArpHKa,0JHOCHO 3a CKIY4YyBamhe Ha IUIAHOT 3a 3a€AHUYKO POAUTENICTBO MOpa Jia
JTIOKaXKe JeKa 3acIHUYKATa POJUTEIICKA TpUkKa HE € 3a JJOOPOTO Ha NIETETO, BO CIIPOTHBHO
CYIOT MOXKE J]a My TO OBEPH H3BPIIYBamke HA PONUTEIICKATa TPHKa Ha JAPYTHOT POIUTEIT
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2. CaMOCTOJHO W3BPIIYBamkE HA POTUTEIICKATA TPHIKA, CIIOPE.T
KO€ TIOPaJi OTPAHNIyBakha Ha POAUTEIICKATA OJTOBOPHOCT CO
CYIICKa OJUTyKa, IPYTHOT POIUTEN MOXKE caM Ja ja U3BPIIyBa
poaMTeNcKaTa TpHKa IEJIOCHO, JNeyMHO WJIHM Jla TpeB3eMa
OZITOBOPHOCTH CaMO 3a HEKOH Ipalliama BO BPCKA CO JIETETO.
Criopenr TOpeHaBeIeHOTO, 3aKOHOT 32 CEMEJCTBOTO Ha XpBarcka € MHOTY
CIIMYEH CO HAIMOT CEMEEH 3aKOH, co Mayiu pa3nuku. Ho, u mokpaj oBue
Ppas3jiuKi, OBHUC ABA 3aKOHHW NPCABUAYBAaT MHOTI'Y CJIIMYHH pemeHMja Kora
cTaHyBa 300p 3a OJIPEIONTE MITO TH PETYIUPAAT CEMEJHUTE OJTHOCH.

VIII. CPBAJA

3akoHOT 3a cemejcTtBoTo Ha CpbOuja Oeme moreced Bo 2005 roguHa
(tmacuuk 0p.18 / 05). Tpu ocHOBM 3a pa3Boa HA OPAKOT ce MPEIBUIYBAAT
criopesl 3aKOHOT 3a CEMEJTBOTO: TOpPEMETyBame Ha OpavyHHUTE OIHOCH,
HEBO3MOYKHOCT Ha OCTBapyBamETO Ha IEITa HAa OpakoT Mopaau IpyTH
OpUYuHU (AylieBHa OOJECT, MCUE3HYBamhEe HAa €AHMOT OpaueH MapTHEp) U
pa3Boj Ha Opak co 3aeAHMYKA COMIACHOCT Ha OpauHuTe naptHepu.® Kako
u Bo CeBepHa Makenonnja, u Bo CpOmja BO ciyyaj Ha pa3Boj Ha OpakoT
CO 3ae/IHMYKA COIVIACHOCT, C€ TPEIBH/IYyBa JIeKa THE MOpa Ja MOCTUTHAT
COITIACHOCT 32 HUBHO UyBambe, BOCIIUTYBAbE, U3PKYBAHE U OJPIKYBaHE HA
JUYHUTE KOHTAKTH CO JIETETO 1O Pa3BOOT Ha Opak. 3a pasznuka ox CeBepHa
Maxkenonuja, Bo CpOuja cymotr Moxe Ja o10ue Ja ro pasene OpakoT Kora
MIOCTOM 3a€IHUYKA COITIACHOCT He OpauyHUTE MapTHEPH 33 Pa3BOJ JOKOJIKY
TOATO0 Oapaar MHTEPECHTE Ha MAJIOJIETHHTE JIea.*J{0roBOpOT 32 pOAUTEIICKA
npaBa MOXKe J1a iMa (hopMa Ha JIOTOBOP 32 3a€THUYKO BPILICHE HA POTUTEIICKU
IpaBa WM JIOTOBOP 32 CAMOCTOJHO BPILEHE HAa POTUTEIICKUTE MpaBa.s’
Pa3Bonot no Tyx0a, Mmoxe 1a ce modapa oj 1B€ NPUINHU:
e (Cepr03HO U KOHTHHYHUPAHO MTOPEMETYBame Ha OpauHUTE OJJHOCH. 3a
OpavyHOTO MOPEMETYBakE Ja C€ MM0jaBU KaKO JICTHTHMHA TPUIHHA
3a pa3BOJ, HEOMXOJHO € Ja ce OWe Cepruo3Ha U YNOpHA, OJHOCHO

aKo € BO COINTACHOCT CO Haja00pHOT HHTEpec Ha aeTeto. Kora cyIoT moHeCcyBa OmIyka 3a
CaMOCTOJHO U3BPIIIYBakbE HA POJAMUTEIICKATA TPUKA, K€ OPCIU TAIH TOj POTUTE caM Ke TO
3acTanyBa CBOETO JIETE MM BO COIIACHOCT U co apyruot poauren. (Mcro Bunu wien 105
on OZ)

5 ]lejan MUIKOBUK, 3a€THUYKOTO BpIICHE HA POIAMTEICKOTO MPaBO M IMOJEIEHOTO
POIMTENICTBO O Pa3BoJOT Ha Opak Bo PenyOnuka Makenonuja de lege lata, de lege ferenda,
Crkorje 2018 romuHa

S Uoun
"Yren 40 cras 2 ox 3C Ha PC
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CEpHO3HO IOPEMETYBAHE € OHA IITO JJTA00KO T HapyIIyBa OpadHUOT
OIHOC M ja IPEKUHYBA CEKOja KOMYHHUKaIija Mer'y OpaqHUTE IPyTapH.
e HemoxxHOCTa 32 OCTBapyBamb€ Ha 3a€IHUUKUOT KUBOT HAa OpayHUTE

Ipyrapu - o0e30eayBa OCHOBA 3a MPECTAHOK HA OPaKOT, OUICjKU

[eNTa Ha OpakoT € Kpewpame, MMIUIEMEHTAIMja U OJIP)KyBambe Ha

BUCTHHCKa OpavyHa 3aeIHUIA. AKO TaKBO HEIITO HE € MOXHO J1a ce

peanu3upa, TOTaml ceKoj ox OpayHuTe apyrapyd MMa MpaBo aa Oapa

pasBon.®

Pomutenckoro mpaBo cropen 3akoHOT 3a cemejcTBoro Ha CpbOuja
ru omndaka IIaBHUTE OOBPCKM Ha POJUTENINTE KOH HUBHHUTE JELA, KAKO
IITO ce: TMOAUTame, BOCIUTYBambE, OCHUTYypyBambe Ha OOpa30BaHUETO,
3aCTaITyBambeTO, U3/IPXKYBABETO, YIIPABYBAE H PACIIOIAramhe CO MMOTOT Ha
nerero. Pogurenurte ce onMroBOpHH JMYHO Jla CE€ IPUKAT 3a )KUBOTOT U 32
31paBjeTo Ha IETEeTO.¥

Kora cranyBa 300p 3a BpIIEHETO HAa POIUTEICKOTO IIPaBO,
UMIIepaTHBHA HOPMA € JIeKa POTUTEINTE KOU )KUBEAT 3a€THO, POTUTEIICTBOTO
r0 BpIIAT 3a€/IHO U CIIOTO10eH0. POIUTENICKOTO MpaBo MpOIOKyBaar aa ro
BPILIAT 3a€HUYKO U CIIOTOI0CHO 1 KOTa HE KUBEAT 3aeIHO, aKO POAUTEIINTE
Ce JIOTOBOpAT 3a 3aeTHUYKO POAMTEIICTBO M AKO CYNOT YTBPAM J€Ka TOj
JIOTOBOP € BO Haj100ap MHTEpEC HAAETETO.*

Crnopenr TOpeHaBEICHOTO, MOXE Ja C€ BHAAT CIMYHOCTUTE U
paznukute Mery 3akoHOT 3a cemejcTBoTo Ha PCM u Cpbuja, npegHoCcTHTE
¥ TIPa3HUHUTE, IITO K JOHECEe 3HAYMTEIICH HAPEAOK BO PETYIMPABHETO Ha
OBa Mpamame, a CO TOa U pean3alyja u moJoopa 3alTHTa Ha MPABOTO HA
pas3Boj.

IX. BOCHA U XEPHEI'OBUHA

bocna u XepueroBuna ro ycsou 3akoHOT 3a cemejcTBO Bo 2005
ronuHa. Criopes OBOj 3aKOH, OpakoT MOXKE Jla Ce pa3Bele Cco Tyx0a Io
Oapame Ha eneH on OpayHWTE Jpyrapd WM CO 3aeMHa COIVIAaCHOCT Ha
OpadyHHUTE Ipyrapu 3a pa3Bojl.

Kora cranysa 300p 3a pa3Boj M0 3aeMHa COTJIACHOCT Ha OpayHUTE
Ipyrapu, 3akoHOT 3a ceMejcTBO Ha buX, eKkcrmumuTHo TM HaOpojyBa

S8 Empuje 3ybepu, PasBonor Ha GpakoT criopes mpaBHara peryiarusa Ha PM, (HeoOjaBeH
MarucTepcku Tpyn), Tetoso 2012

% PopuTenuTe He CMear jJa TM MOTTHKHYBAaT Jelara Ha TIOHMKYBAYKU TIOCTATIKA M Ka3HH
CO KOHM C€ HaBpeAyBa YOBEYKOTO JOCTOMHCTBO HA JETETO, MpeA c¢, JODKHH Ce Ja TH
3alITUTYBaaT Jenara

% Apra CenmaHu, HE00jaBeH JOKTOPCKU TPY/L
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CIIy4anTe Kora Ke UM Oujie T03BOJICH Pa3BO/L:"!

® aKO MOMHUHAJIC HajMAJIKy 6 MECEIH O] CKIIydyBame Ha OpPaKoT;

e aKo OpavyHHTE Ipyrapy BO MOCTAIKATA 32 MEIMjallhja Ce JoroBapaar
3a: UMIIEMEHTAIMja Ha PONMTENICKA TpUXKa, 3aIlTUTa Ha Jerara,
YCIIOBHTE M HAYMHOT HA HEMOCPEAHH KOHTAKTH Ha JETETO CO
POUTENIOT CO KOTO HE )KHBEE;

e Kora CyaoT Ke To ofi0ue 0apameTo 3a pa3Bo/l 10 3a€MHa COTJIACHOCT
Ha OpayHHTE Jpyrapy ako TaKBaTa COITIACHOCT HE € BO MHTEpEC Ha
JIETETO;

Kako mTo Moxe n1a ce BUIU, MEry JIPyroTo, 3aKOHOT IpPEIBHIyBa
3a0paHa 3a pa3BOJ IO 3a€MHa COIVIACHOCT Ha OpayHUTE Jpyrapu, ako
JIOTOBOPOT HE € BO MHTEPEC Ha JETEeTO, CyAO0T Ke ro o10ue Oapamero.
Ienta Ha oBaa 3a0paHa € Ja T¥ 3alITUTH HAjA00pUTE HHTEPECH Ha Jerara
BO TEKOT Ha MPOLEcOT Ha pa3BoA. CIMYHO HA TOA, MOCTOM OTPAHUYYBAHE
CTIOpe]] Koe 3aKOHOT My 3a0paHyBa Ha MaKOT J1a obapa pa3Boj 3a BpeMe Ha
OpeMeHoCTa Ha KeHaTa Wik OapeM J10/1eKa JETETO HE IOCTUTHE TPUTOIUIIIHA
Bo3pacT. OBa OrpaHUYyBame HE € MPEIBUICHO BO HUTY €ICH Of 3aKOHUTE
IITO TH Pa3riieayBaBMe IOTOPE, BKIYIyBajKu IO U 3aKOHOT 32 CEMEjCTBOTO
Ha PerryOnmka CeBepHa Makenonuja. Bo cemejHo 3akoHOmIaBcTBO Ha buX,
3a pOIUTEIICKAaTa OJrOBOPHOCT c€ ymoTpedyBa TEPMUHOT ,roditeljsko
staranje “‘(pomutencka rpmwka).®* Co pa3Box Ha OPaKOT WK CO MPECTAHOKOT
Ha BOHOpayHara 3aeJHUIA, HE C€ TYOHW POAMUTEIICKOTO MPABO, POJUTEIICKO
IpaBo U IOHATaMy IO UMAaaT U TATKOTO M MajKara, HO BPIICH-E Ha OBA TPABO MY
npumnara caMmo Ha eTHHOT POANUTEIN. 3aKOHOT U3PEYHO MPOITUIITYBa: 00BPCKa Ha
JPYTHOT POTUTEI J1a TO 3IP’KyBa CBOETO JIETE, TPABO  0OBPCKA J1a OAPKYBa
JMYHU KOHTAKTH, IPABO U JOJDKHOCT 3a€AHO U CIOTOIOCHO J1a O[TydyBaat
3a BOKHHUTE Ipallama OKOIY KHUBOTOT HA HUBHOTO jieTe. Op:KyBameTo Ha
JMYHUTE OAHOCHU U HETIOCPEIHUTE KOHTAKTH Ha POAUTEIIUTE U JIe[aTa MOXe
Jla ce OrpaHuyH WM 3a0paHu caMO aKo Ce€ BO CIIPOTHBHOCT CO MHTEPECOT
Ha jieteTo (wi. 145 cr. 3 n unen 128 cr. 3 Ha PZ), onHOoCHO nmopaju 3amtura
Ha JIMYHOCTA M Ha JPYruTe uHTepecu Ha aeteto (wi. 93 ct. 3 na PZ na P.
CpOuja).®

'Ynen 44 o 3CBEX

©2Prodi¢ni zakon Federacije Bosne i Hercegovine, Precis¢en tekst «Sluzbene novine
Federacije BiH» broj 35/05 (20.6.2005.) i Zakon o izmjenama i dopunama Porodi¢nog
zakona Federacije Bosne i Hercegovine -Sluzbene novine Federacije BiH», broj 31/14
od 23.4.2014, TIlpe3emeno on http://www.fbihvlada.gov.ba/bosanski/zakoni/2005/

zakoni/25bos.pdf

® OrpaHnyyBame ce MPOMHUIIYBa BO CIIy4aj KOra BIHjaHHETO HA POJMTEIOT € MITETHO 3a
JUYHOCTA Ha JIeTeTO (Ha NMpHUMeEp, Kora POAWTEIOT MOTTHKHYBA OMpas3a clipeMa JpyrHoT
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X. IIPHA T'OPA

3akoHOT 3a cemejctBoTO Ha LlpHa ['opa e ycBoen Bo 2007 roguna (ci.
BecHHK Op.1/2007).

Co 0BOj 3aKOH Mery JIpyroTo ce ypeayBaaT U OpauHUTE OJHOCH W
OHOCHTE TIOMEl'y POAUTENOT 1 JeTeTo. Cropen 3aKOHOT 3a CEMEjCTBOTO Ha
Llpua ['opa, OpauHHOT Apyrap MoXxe Ja modapa pa3Boja Ha OPaKOT, JOKOJIKY
OpayHHTE OJJHOCH CE TPAJHO U CEPHUO3HO HAPYIICHH M HE MOXKE Jla Ce HajJe
JpyT U3JIe3 O TakBara cutyanuja.*Cropen ieH 57, Ipyr HaYuH Ha Pa3BOJ
Ha OpaKoT, Criope/1 0BOj 3aKOH € CO 3aeMHa COTJIACHOCT, HO OpayHHTe APyrapu
ce OJDKHU J1a TOHECAT MUCMEH JIOTOBOP 32 BPIICHE HA POIAUTEICKHUTE U
uMoTHHUTE npaBa.Pa3nuuHo on apyrure 6ankaHcku apxasu, Bo LlpHa ['opa,
Ma)kOT HEMa IIPaBo Jia modapa pa3Boj 3a BpeMe Ha OpeMeHOCTa Ha HeroBara
COIpyTa, OAHOCHO JOACKA IETETO HE HATIOIHHU €HA FO/INHA, OCBEH BO CIIy4a)]
KOTa COTpyrara ce coriiacyBa co Toa.

IlITo ce ogHecyBa 10 POAMTENICKOTO MPaBO, ToOa My Ipumara U Ha
JIBajIIaTa pOJUTEIH.

Poxgurenure xou HE KHMBear 3aelHO, UMaaT OOBPCKA Ja MOCTHTHAT
3a€HUYKHU JIOTOBOP 32 BPIICHEC HA POJUTEICKUTE MpaBa BP3 OCHOBA Ha
NPUHIUIOT IITO € Hajao0ap HHTEpecC Ha JETETO.

Bo Ilpna I'opa, poauTenoT KoMy HE My € JIOBEPEHO JETETO, MMa
NPaBO M JIOJDKHOCT Jla TO OAPIKYBa JIETETO, CO JIETETO J1a OAPXKyBa JTUMIHU
KOHTAKTH U J]a OJUTydyBa 3a BaXHUTE pabOTH O )KUBOTOT HA JIETETO, KaKO
IITO c€ Ha IpuMep 00pa30oBaHUETO, 3/IPABjETO HA JETETO, HETOBUOT UMOT
JTOKOJIKY TO MMa WTH.3aeTHIUYKO 32 CUTE JPYKaBH BO PETHOHOT € TPOoOIeMOT
Ha peanm3aiyja Ha cBouTe mpasa. Criopes mpakcara, MorojieMUuoT Opoj Ha
pa3BeIeHUTE POANTEINN, HE MOXKAT J1a TH BUIAaT CBOMTE Jelia U 3aTroa Oapaar
CaHKIIMja Ha HETTOYNTYBAE Ha KOHIIENTOT HA 3a€THUYKO CTapaTesICTBO.

POMTEN) WK € IITETHO 32 HErOBOTO 3/paBje (KOra poAMTEIOT OoJeayBa O MEHTAlHA
0oect WM KOoTa JETETO € MOCEOHO WyBCTBHUTENHO).JINYHUTE ONHOCH W HEMOCPETHUTE
KOHTAaKTH ke ce 3a0paHaT BO Clydyaj Kora T'M 3arpo3yBaaT BOCHUTAHHETO, KUBOTOT WIIH
3[paBjeTO Ha ICTETO (Ha MPUMEP BO CIIy4aj Ha TEIIKaTa MCHTAIHA WK HHPEKTHBHA 00JICCT
WJIN BO CJIy4aj Ha MOTTHKHYBAHE HA JICTETO HA HETaTHBHO OJIHECYBAIbE).

%Ynen 56 ox 3akoHOT 3a cemejcTBOTO Ha [{pHa ['opa, (cnyxben BecHuk 6poj. 1/2007)

S5 PoanTENOT HE MOYKE J1a C€ OTKAXKE OJ1 POJAUTEIICKHUTE IOJDKHOCTHU. 3abpaHeTa e 3;10ynorpeda
Ha poxurenckure pasa. (Qren 60 cras 2 ox 3CLI)
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3AKJIYYOK

Bo cure eBporcku 3emju  ce 3alenekyBa TCHACHIMjara 3a
nubepanu3andja Ha pa3BOAOT Ha OpaKOT: HAYMHOT, YCJIOBHTE, MPUIHHUTE
uTH. Pa3Boior Ha OpakoT MOpaHO OWJI MHOTY peTKa IojaBa M Ce CIIy4yBaJl BO
UCKJTYYUTEIHH CITy4au, JOJeKa JICHEC TOj MOXe Jia ce mobapa co 3acIHUYKU
JIOTOBOP Mery OpayHUTE APYTapH WM CBOCBOJTHO 10 Oapame Ha €HUOT O] HUB.
JIOKOJIKY ce aHaJTM3upaar MPUIUHATE 32 pa3BoJl Ha OpakoT, TpaHc(opmarmjara e
OYHIIIC/THA OMJICJKH BO IMTOBEKETO EBPOIICKU 3EMjH BIIAJICE]I CHCTEMOT Ha Pa3BOI
1IOpaJii BUHA, KOj TOJIOIHA CE 3aMEHyBa CO CHCTEMOT Ha pa3BOJl — CAaHKIIH]a,
KaJIe IITO Pa3BOIOT MOXKEIN JIa Ce 1Modapa IOKOJIKY IPYTHOT OpadeH Apyrap Owt
BHHOBEH 3a HapylIyBame Ha OpayHara BPCKA, OMHOCHO 3aCAHUYKHOT YKHBOT
CTaHaJ HeBO3MOXeEH. ,,Hajronema HOBOCT € IITo ce mpugaka e1Ha eJMHCTBEHA
MPUYMHA 32 pa3BOJI Ha OPAKOT, a TOA € HeYCIeXoT Ha Opakort.* Jlnbepanmu3anujara
Ha pa3BOJOT HA Opak € pe3yirar Ha HEKONKY 3Ha4ajHH MPOMEHH BO OpaKoT
U BO cemejcTBOTO.“[lopagu TpoOMeHHWTE BO JEMOKPATCKOTO OIIIITECTBO,
KOM TIPEOBJIayBaaT BO CHTE EBPOIICKH 3€MjH, EMaHIIMIIANMjaTa Ha )KeHaTa U
HEJ3WHOTO BKITy4yBar-€ BO CUTE C()epH Ha OMIITECTBEHUOT )KUBOT, CHCTEMOT Ha
BHHA BeKe HE € KOMITAaTHOMJICH 32 OBOj HAUMH Ha KMBOT.” 3aroa ieHec OpakoT ce
CKJIy4yBa OJ1 JbyOOB, a HE 32 MaTepHjaTHU TOTpeOH. JJoKoKy OpadnuTe Ipyrapu
HE CE CPEKHH BO CBOjOT OpakK, THE Toa T'0 U3jaByBaaT OTBOPEHO U Oapaar pa3Boj
W CBOjara cpeka ja Oapaar Bo HOB Opak./[pyra TeHneHmja 3a mubepaim3armja
Ha pa3BOJOT Ha OPaKoT € JieKa BEKe Ce HaITyIlTa HaOpojyBambEeTO HA PHYMHUTE
3a pa3BoJ Ha OpaKoT, Kako IITO CE MPEIBH/IyBalle BO CUCTEMOT Ha Pa3BOIl —
CaHKIMja, HA TO] HAYMH IITO CE HABJETYBa BO MHTHMAra Ha COMNPYKHHIUTE
M CO Toa ce 3rojieMyBa oMpaszara Mmery HuB.Pa3Bojor Ha TeHICHIMjaTa 3a
aubepau3anija Ha EBPOICKUTE 3aKOHOIABCTBA M TOHATaMy IPOIOJDKYBA
NpeKy HaMaJlyBambe¢ Ha TPEYKUTE 3a Pa3BOJ, YCIOBHUTE, pOKoBHTE WTH. U1
npaBHHUOT cucteM Ha PenyOimka CeBepHa MakeioHH]a HanpeTyBa BO OHOC Ha
nrbepasu3alja Ha pa3BoJOT Ha OPaKOT, BO OJHOC HA MPHYMHUTE U yYCIIOBUTE
Ha pa3BoJ1, HO ¥ IOHATaMy ITOCTOM TEH/ICHIIH]a 32 YCOITIACYBAbE CO EBPOIICKUTE
3aKOHOJABCTBA.*

% Ancel (5,10), Men and Women in Interaction, 1992

®"HepaMHONpaBHOCTA W HEIMOBOIHATA MONOXOa Ha JKeHaTa OWia BHAJIWBA BO
MaTPHjapXaJHOTO CEMEjCTBO KaJie MITO Pa3BOAOT OMJI MOXEH CaMO BO CIyYaj HA BHHA Ha
enHuoT conpyr. Co nojaBa Ha rparaHcKara Kjiaca i HHIMBUIYaTUCTHYKUTE UICH, KAKO LITO
ce PaMHOIIPABHOCTA W aBTOHOMHMjaTa Ha BOJJUTE M CJI0OOJATa Ha JOrOBapameTo, OpakoT
0w TpeTHpaH Kako 0OWYEH rparaHCKO-TIPAaBEH JI0TOBOP, KaJe IITO TPEOBIATYBAI CUCTEMOT
Ha BHHA.

8 PerryOnrka MakeoHHja ©Ma TEHICHLMUTE 3a MOJ00pYBakbe HA AKTYCIHHTE 3aKOHCKH
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Abstract: Part of the change in society is the change in marriage and family.
Liberalism and individualism characterize the value and moral system of
modern society that is radically different from medieval traditional society.
According to liberalism, every person is free and independent and has
complete freedom and right to seek and achieve happiness, and this right
can't be denied to anyone. Comparing marriage with the past, where the
main goals are family and social interests, in modern society there is a
great transformation, where the interests and happiness of spouses are a
priority. Over time, expectations for a marriage of personal happiness have
increased. In modern society, the main goal of marriage gradually becomes
personal fulfillment and happiness. If love disappears and the expected
fulfillment and happiness in marriage are not achieved, then the main
reason for being married no longer exists. Individualism appears as a major
feature in modern society which is also a factor in increasing the number of
divorces. The position of the individual is now directly related to his personal
abilities, while the global characteristics of the family play a completely
secondary role. In the paper, the author analyzes the legal regulations of
European countries, regarding the liberalization of the institution of divorce,
starting from the normative-legal constitutional basis for adopting laws and
regulations that regulate the relations in a family, all the way to the divorce
reforms in the modern period, which has largely achieved the liberalization
of the divorce in all European countries.

Keywords: reasons for divorce, modern society, exercise of law, liberalization
of divorce, marital relations, divorce reform.

pelieHyja Bo eI0T Ha c1000a Ha pa3BOAOT Ha OpakKoT, U IPOHAOIambe Ha MOKHOCTA 3a
IIpUMEHa Ha MeTyHapOAHOTO 3aKOHOJAaBCTBO BO 00J1acTa Ha IMOESJHOCTABHO M TIOJIMOSPATHO
peryiuparme Ha HHCTUTYIMjaTa pa3Bo/l Ha Opak.
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Abstract: The criminal proceedings, which are also directed against the
defendant, aims to guarantee the defendants’ rights. One of the basic rights
of the defendant is his right to participate effectively in the proceeding. This
right essentially guarantees the principle of equality of the parties, adversarial
proceedings as part of the right to a fair legal process.

As this is a right, the defendant chooses to be present or not, therefore
the Code of Criminal Procedure provides two institutes, that of the declaration
of the defendants voluntary absence and that of the trial in absentia (defendant
do not have information for the proceeding against him).

This paper tries to bring a point of view of other justice systems, by
comparing with Albanian one, same time comparison civil and common-
law regarding the manner of application of this type of judgment was done.
Despite the differences that exist between these two systems, we conclude
that both systems have the same considers the right to be present at the
trial as not an absolute right, but can be limited according to the cases and
conditions sanctioned by law. Such a fact also arises from the interpretation
of international acts such as the ECHR, which does not prohibit this form of

Jjudgment.

In accordance with these provisions and the jurisdiction of the ECHR,
several adjustments, and revisions of the trial in absentia were made, in the
Code of Criminal Procedure, with the 2017 reform.

These legal arrangements brought a lot of access for the defendant
to the trial, providing procedural means, such as requests for review or

* lilicukaj@yahoo.it
** laci.denisa@gmail.com
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reinstatement in time, in cases where the defendant declared voluntary absence
and in those cases when he was in absentia.

The changes were positive, but they have not always been implemented in
practice due to misunderstanding between article 351 and 352 of the Code
of Criminal Procedure. These and not only will be the subject of this paper,
which will be non-exhaustive.

Keywords: defendant, declaration of absence, trial in absentia, review
reinstatement on time.

INTRODUCTION

The trial in absentia has been as an important topic and interesting as
contradictory at the same time without been unified with ECHR jurisprudence,
in the Albanian jurisdiction and doctrine from the years 2000 until 2017.

Following to this paper, special importance is given to such a legal
study to understand the guarantees of the defendant and the importance
attributed to these guarantees within a regular legal process, in a developed
society.

Regarding to these rights different legal systems provides different
provisions. Attitudes vary from those with absolute prohibitions or with
respective restrictions, always keeping in mind the principle of due process.

The Albanian system is one of those systems which accepts the
interpretation given by ECHR, Article 6 regarding the presence of the
defendant in the process.

The right sanctioned in the convention, article 6/3 / ¢ is not an
absolute right, which means that in certain conditions and circumstances
trial in absentia is allowed. Despite this, the ECHR judicial interpretation
has always been accompanied by balancing this legal situation by requiring
states that accept this form of trial to provide remedies that guarantee the
defendant tried in these circumstances to file an effective defense and have
the opportunity to be heard. before a court.

Furthermore,this paper gives a background to this provision and
standard set by the ECHR, in the Albanian legal system, concluding at the
end with some conclusions and recommendations to be kept in mind.
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METHODOLOGY

In this paper are combined some of the scientific research methods,
which are applicable and orient us towards achieving the results and
recommendations listed at the end of this scientific paper.

Research method. Through it we have collected and systematized the
respective legislations, case law, necessary doctrinal literature, guidelines,
and link.

The literature used includes not only national but also international
ones, referring mainly to the legal provisions related to judgment in absentia,
and the limitations of its application.

Analytical method, in analyzing any data collected to draw
conclusions and addressing each element and aspect that is considered
important to this institute.

1. The notion of trial in absentia in legal systems and
international legal acts.

If we refer to the“Black’s law dictionary” the judgment in absentia
means “in the absence of someone”.! In interpreting this definition we can
conclude that the trial in absentia is related to the conduct of a criminal
proceeding in the absence of the defendant. The sanctioning of such a
form should normally be justified by important motives, at a time when
international and national acts have a clear sanction regarding the guarantees
own by the defendant in the criminal trial.?

What arises for discussion is the reasons that justify the application
of this form of judgment.

Reasons can be different, they can be political,strategies to present
a performance in the management of justice, closing cases and adjudicating
defendants within short timeframes, on the other hand this form of trial

'Black’s Law Dictionary, Ninth Edition, p. 827, under “in absentia”. According to the
renowned Black’s Law Dictionary, in absentia simply means: “In the absence of (someone);
in (someone) absence”.

2ECHR article 6/3 / ¢ “ to defend himself in person or through legal assistance of his own
choosing or, if he has not sufficient means to pay for legal assistance, to be given it free
when the interests of justice so require "

International Covenant on Civil and Political Rights article 14/3 / d * To be tried in his
presence, and to defend himself in person or through legal assistance of his own choosing;
to be informed, if he does not have legal assistance, of this right; and to have legal assistance
assigned to him, in any case where the interests of justice so require, and without payment
by him in any such case if he does not have sufficient means to pay for it
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also serves a better administration of justice, as non-proceeding in time a
case may result in losing the validity or making impossible to receive the
evidences. Reasons and arguments for the application of such a trial are
always present and acceptable in the context of the administration of justice.

Despite the need to sanction this form of judgment we must emphasize
that this notion is not a notion of modern times, as its existence has appeared
long ago.

If we refer to the Anglo-Saxon countries which in the early laws
required the presence of the defendant, rather than a guarantee to the
defendant this was a condition related to the nature of the evidence in the
trials of that time. On the other hand, it was provided that only the defendants
present could be subject to certain forms of punishments.

In doctrine, trial in absentia can be foreseen and divided into several
possible scenarios:

Total Absentia, where the defendant has not participated in any stage
of the trial being conducted against him. In this case, aiming to analyze
the defendants guarantees and consequently the legal proceedings to be
followed, it must be divided whether the defendant was effective notified for
the facts of which he is charged.

Partial absentia or partial, where the defendant is aware of the trial
that is taking place against him and has participated in several steps of the
proceedings, but subsequently did not appear in court, has expressed the
desire not to be present.

If we return to the Albanian legislation, the notion “in absentia”,
in the procedural aspect we connect it with the total absence, where the
defendant was not aware of the proceedings against him. This for has a
different treatment by the legislation and offers different means of remedies
for the defendant.

Even though the legislation foresees all the scenarios listed above,
the object of our treatment in this paper remains the total absence of the
defendant in the trial at the moment he has no knowledge, and which are
the procedural guarantees attributed by law in this legal situation for the
defendant.

If we focus on the treatment of international acts related to absence,
we find that a number of guarantees are reserved for the defendant, guarantees
which have emerged from the interpretations that international courts have
made of these acts.

3 “The concept of” a trial in absentia resulting in a decision” within the European Arrest
Warrant framework”;_https://www.ejtn.cu/PageFiles/17290/WR%20TH-2018-01%20PL.
pdfaccessed 16.12.2021
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The European Convention on Human Rights does not explicitly
sanction trial in absentia. Article 6/1 ““ In the determination of his civil rights
and obligations or of any criminal charge against him, everyone is entitled
to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law ”,meanwhile in article 6/3 is sanctioned
“Everyone charged with a criminal offence has the following minimum
rights: (a) to be informed promptly, in a language which he understands and
in detail, of the nature and cause of the accusation against him, (b) to have
adequate time and facilities for the preparation of his defense, (c) to defend
himself in person or through legal assistance of his own choosing or, if he
has not sufficient means to pay for legal assistance, to be given it free when
the interests of justice so require, (d) to examine or have examined witnesses
against him and to obtain the attendance and examination of witnesses on
his behalf under the same conditions as witnesses against him, (e) to have
the free assistance of an interpreter if he can not understand or speak the
language used in court. ”

ECHR does not explicitly state the trial in absentia, nevertheless
from the interpretations made by the ECHR it has been concluded that
the presence of the defendant is not an absolute right, therefore the trial in
absentia was accepted with the relevant conditions guaranteeing the right to
defendants to undergo a fair and impartial trial.*

The European Convention on Extradition, the second protocol Article
3, also provides for trials in absentia’ . This provision implies that extradition
may be refused by the requested State if the trial was conducted in the
absence of the requested Defendant. A necessary condition for extradition to
take place, is that the requesting state ensures the legal remedies that enable

4https://www.legal-tools.org/doc/fb4ff4/pdf , SOMOGYT v. ITALY / ECHR, accessed
17.12.2021,56581/00 ECHR Sejdovic vs Italy. accessed on 17.12.2021

3 International Covenant on Civil and Political Rights Article 3 When a Contracting Party
requests from another Contracting Party the extradition of a person for the purpose of
carrying out a sentence or detention order imposed by a decision rendered against him
in absentia, the requested Party may refuse to extradite for this purpose if, in its opinion,
the proceedings leading to the judgment did not satisfy the minimum rights of defense
recognized as due to everyone charged with criminal offence. However, extradition shall
be granted if the requesting Party gives an assurance considered sufficient to guarantee
to the person claimed the right to a retrial, which safeguards the rights of defense. This
decision will authorize the requesting Party either to enforce the judgment in question if the
convicted person does not make an opposition or, if he does, to take proceedings against
the extradited person. 2. When the requested Party informs the person whose extradition
has been requested of the judgment rendered against him in absentia, the requesting Party
shall not regard this communication as a formal notification for the purposes of the criminal
procedure in that State.
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the person tried in absentia to be heard before the court.

International Covent on Civil and Political Rights (ICCPR) in article
14, provides the rights of the defendant in criminal proceedings. From
the interpretations of this act, when a trial in absentia is necessary for the
proper administration of justice, to satisfy Article 14 (3) (d) of the ICCPR,
the prosecution must show that all due steps have been taken to inform the
accused of the charges and proceedings. The UNHRC states: Proceedings
in the absence of the accused may in some circumstances be permissible in
the interest of the proper administration of justice, ie when accused persons,
although informed of the proceedings sufficiently in advance, decline
to exercise their right to be present. Consequently, such trials are only
compatible with article 14, paragraph 3 (d) if the necessary steps are taken to
summon accused persons in a timely manner and to inform them beforehand
about the date and place of their trial and to request their attendance.’

In the case of Maleki vs Italy, a trial which was conducted in absentia,
in the ICCPR interpretation, HUMAN RIGHTS COMMITTEE concluded
that we had ICCPR violation, as it had not been proven that the defendant
had been notified of the proceedings against him, the formal notice is not
considered completed as long as the person has not been effectively informed
about the process.® the committee stressed that Italy must provide effective
means of defense to challenge the decision taken against Mr. Maleki.

Trial in absentia is a form of trial encountered over the years in various
legal systems with the main goal of effective management of justice, but in
any case, the interpretations of these systems give an essential importance to
the presence of the defendant in the process and requires legal remedies for
cases when the trial takes place in absentia, such as enabling the defendant to
be heard before the court and to file allegations on the charges against him.

S Article 14/3 / d In the determination of any criminal charge against him, everyone shall be
entitled to the following minimum guarantees, in full equality: (a) To be informed promptly
and in detail in a language which he understands of the nature and cause of the charge
against him : d (d) To be tried in his presence, and to defend himself in person or through
legal assistance of his own choosing; to be informed, if he does not have legal assistance,
of this right,; and to have legal assistance assigned to him, in any case where the interests
of justice so require, and without payment by him in any such case if he does not have
sufficient means to pay for it;

" https://harvardilj.org/wp-content/uploads/sites/15/2014/06/HILJ-Online_volume-55_
Herath.pdf Trials in Absentia: Jurisprudence and Commentary on the Judgment in
Chief Prosecutor v. Abul Kalam Azad in the Bangladesh International Crimes Tribunal,
HARVARD INTERNATIONAL LAW JOURNAL 2014 volume 55.

8https://www.hr-dp.org/files/2014/03/22/Maleki_v._Italy .pdf
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2. Albanian legislation on trial in absentia
and defendant guarantees.

The importance of trial in absentia has been subject of treatment in
the practice of the constitutional court as well as the unifying practices of
the High Court. The Constitution in its provisions sanctioned the right of the
defendant to be part of the trial that takes place against him.” Meanwhile,
in the interpretation of the following provisions of the Constitution, we
can say that the trial in absentia is accepted, this is noticed by the sanction
made in article 33/2 “A4 person who hides from justice cannot benefit from
this right . Interpreting this paragraph, the question arises what happens to
the defendants who were not participants for reasons that do not depend on
their will? From this provision we understand that the right to be present at
the trial is not absolute can be limited but in any case the restrictions must
be in accordance with constitutional provisions.'® With reference to Article
33 of the Constitution, we conclude that the participation and presence of
the defendant in the trial constitutes a right for him and not an obligation,
therefore only when it is proven that the defendant is hiding from justice or
does not want to use the right to be present during the main trial, he may be
tried in absentia. Nevertheless, the absence of the defendant does not mean
the loss of the right to a fair legal process, as this is a right which is not lost
in any case regardless of the conditions in which the defendant appears.

The constitutional court practice regarding this form of adjudication
has been present in several cases from 2000 until the issuance of a decision,
which considered the international practice of the ECHR regarding trials in
absentia in 2010."

Meanwhile, a key issue is addressing the case law of the High Court
of 2014, which restricted the right of the defendant tried in absentia to appeal
to the court.”? The appeal made by one of the co-defendants had effects for

°Constitution of the Republic of Albania , Article 31 and Article 33
10 Constitution of the Republic of Albania 1998, article 17
"www.gjvkatakushtetuese.gov.al ., Decision No. 30, dated 17.06.2010

12Unifying Decision no. 2/2014 ”Except when the reinstatement in time or review of the
decision is allowed, or the exceptional case in which the appeal made by a co-defendant,
when it is not based solely on exclusively personal motives, also applies to other co-
defendants, whose sentence has been served. cut form ( res judicata ). However, the
extension of the appeal even to the co-defendant (ies) who did not file an appeal on time is
conditioned by the success of the appeal of the co-defendant who filed the appeal on time.
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others as well, by making a final decision for the persons tried in absentia.
On the other hand, the only legal remedy that could be used in these cases is
reinstatement in time, as the review was not legitimized as this was not one
of the cases provided by law for review.

If we refer to the “reinstatement in time” by the ECHR in the practice
Shkalla vs Shqiprisw, a practice on which were based the legal changes of
2017 in the Code of Criminal Proceedings, article 351 and 352, it was stated
that this legal remedy was not effective.”

In case Sejdovic vs Italy the ECHR stated that awareness of the
process is what divides the legal status of the defendant being absent or
not. According to this decision, “Notification of the charge plays a crucial
role in the criminal process, in the sense that it is from the moment of its
submission that it can be said that the defendant has been officially notified
of the factual and legal basis of the charge against him”.**

If there is insufficient evidences that the defendant tried in absentia
has not received sufficient information on the proceedings against him (this
is not only the case of the missing defendant, but also of the free defendant
who is not personally served notice), then the obligation arises in our legal
system to allow the defendant in absentia, reinstatement in time to apply his
fundamental rights in criminal proceedings.'

Based on these attitudes, the high court was expressed on the defense
of persons tried in absentia.’® Where it is concluded that the defense counsel
appointed by the court or chosen by the family members can not exercise

Both of these conditions (the non-exclusively personal motive of the appeal and its success)
are cumulative for the reversal of the final sentence of the non-appealing co-defendant. “

BECHR Shkalla vs Albania parag. 59 “ CCP provides an accused with the possibility of
requesting leave to appeal out of time. However, the Government failed to provide the Court
with domestic case-law on the interpretation in practice of the provisions of that article.
The Court reiterates that it is incumbent on the Government claiming non-exhaustion to
satisfy the Court that the remedy was an effective one available in theory and in practice at
the relevant time, that it was accessible, was capable of providing redress in respect of the
applicants complaints and offered reasonable prospects of success.”

" Sejdovic k. Italy , parag. 89

5Sejdovic K. Italise parag. 84: “Consequently, the refusal to reopen the trial in the
defendants absence, without any evidence that the defendant waived his right to be present
at the trial, was considered aflagrant violation of the law that has made the judgmentin
open violation of Article 6 or of the principles incorporated within it .

16 www.matkazonaiklopoty.mamadu unifying decision no. 1/2014 the defense counsel
chosen by the family members will be accepted by the court by legitimizing but recognizing
the rights of the appointed defense counsel, which are the procedural rights that the defense
counsel has in the criminal process, with the exception of the rights recognized by law as
exclusively personal rights of the defendant. .
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the rights that the law attributes exclusively to the defendant, therefore in the
interpretation of the decision of the High Court the right of defense is not
exercised effectively at the moment the defendant is tried in absence as he is
limited in using his rights.

One of the court debates was related to the extradition of defendants
in absentia where it is worth mentioning the situation created, the legal
stalemate where the defendant convicted in 2001, was in Spain and the
latter due to domestic legislation extradition would be allowed only if to
the defendant are provided legal remedies guaranteeing the right to be heard
before a court and to review the decision. Upon extradition, the High Court
did not accept the request for review of the process, arguing that this was
not one of the legal cases provided by the CCP, Article 450 for revision
of decisions, which had taken the form of res judicata. This decision was
overturned as unconstitutional by the Constitutional Court."”

Following these unifying, constitutional and international practice
positions, the Albanian legal system found shortcomings in the criminal
procedural legislation in the implementation of this trial, undertaking in this
way substantial changes in 2017 in the Code of Criminal Procedure(CCP).

In accepting this institute the legislator took into account the
public interest through the fight against crime and the private interests of
the defendant to be heard before the court. The public interest prevailed in
the decision-making of the legislator, but taking into account the private
interests of the accused in order to guarantee legal remedies to be protected.
The presence of trial in absentia has been provided for in the 1995 code,
but in 2017, due to problems in practice, this form of trial was reformed,
completely changing the way of trial and the legal remedies available to the
defendant to review a decision taken in absentia.

2.1 Amendments to the Code of Criminal Procedure.

By law no. 35/2017 the Code of Procedure was reformed in most
of its institutes, one of which was the trial without the presence of the
defendant. Base on the problems arising due to the infrastructure of notifying
the defendants, the unifying practice, jurisdictional relations with foreign
authorities and the international practice for the standards that had to be met
within the regular legal process for in absentia trials, several changes were

17its decision no.21, dated 29.04.2010 In this decision the court emphasizes the obligation
of the state to respect the international principles of law as well as the obligations that arise
as a result of jurisdictional relations with foreign authorities.
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undertaken. in law.

First the code made a clear procedural division of the trial cases in
absentia as well as the legal remedies that the person possessed in each of
these cases. The legal situation shares the physical absence of the defendant
with his willingness not to be present at the trial’® from the legal situation
where the defendant was not present as he did not become aware of the
proceedings initiated against him.

In the first legal situation, voluntary absence,the defendant enjoys the
right to challenge the decision rendered in his absence, through the right to
reinstatement in time of the right of the complaint” . Along with the request
for reinstatement in time, the defendant must also file an appeal against the
decision that complains otherwise the request is not accepted. The deadline
for submitting the request is 10 days from the moment the defendant
becomes effectively aware of the decision. The request for reinstatement in
time of the right to appeal, with the changes it has undergone, has foreseen
the suspension of the execution of the imprisonment sentence, when the
request for reinstatement in time is accepted® .

To return to the topic subject of this paper, the in-voluntary absence
in the process.?’ In this case we refer to the legal situations where the
defendant is absent because, despite the efforts of the relevant bodies, the
notification of the accused is not reached, or defendant is hidden from justice
and when he is serving a sentence in another state and extradition to that
state is impossible.

In the first case the court suspends the trial for one year and after one
year if the defendant is not contacted again, the trial continues after declaring
the absence of the defendant, while for the other two legal situations the court
examines the fact of hiding from justice and impossibility of extradition,
declares the absence and continues the trial in the conditions of absence.

Meanwhile, in the cases of juvenile trial, we notice an absolute
prohibition of the application of the trial in absentia, this is related to the
principles that guide juvenile justice, the highest interest of the juvenile. In
this case we notice that the legislator in the “scales” of justice gives priority
to the interest of the juvenile over the public interest, therefore the trial is

¥ Code of Criminal Procedure , amended 2017, Article 351

19 Article 420/1/2 of the CPC, amended by law no. 35/2017: “2. When the trial is conducted
according to the provisions of Article 351 of this Code, the defendant may request
reinstatement in time to file an appeal when he proves that he was not aware of the decision.

20 Article 420/ 1.5 of the CPC, amended by law no. 35/2017.
2L Article 352 of the CPC.
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suspended until the juvenile is found or has reached the age of majority,
eighteen years old.

2.2 What’s new for guarantees of the defendant
tried in absentia

On Resolution No. (75), 11 adopted by the Committee of Ministers
of the Council of Europe “On the criteria for judgment in absentia” are
recommended that the governments of the member states apply the following
minimum rules:

a) No one may be tried without having first been effectively served
with a summons in time; b) The summons must state the consequences of
any failure by the accused to appear at the trial;

b) thehere the court finds that an accused person who fails to
appear at the trial has been served (atteint) with a summons, it must order
an adjournment if it considers personal appearance of the accused to be
indispensable or if there is reason to believe that he has been prevented from
appearing.

c¢) The accused must not be tried in his absence, if it is possible
and desirable to transfer the proceedings to another state or to apply for
extradition;

d) thehere the accused is tried in his absence, evidence must be taken
in the usual manner and the defense must have the right to intervene;

e) A judgment passed in the absence of the accused must be notified
to him according to the rules governing the service of the summons to appear
and the time-limit for lodging an appeal must not begin to run until the
convicted person has had effective knowledge of the judgment so notified
unless it is established that he has deliberately sought to evade justice.

g) Any person tried in his absence must be able to appeal against the
judgment by whatever means of recourse éould have been open to him, had
he been present.

f) A person tried in his absence on ¢hom a summons has not been
served in due and proper form shall have a remedy enabling him to have the
judgment annulled;

g) A person tried in his absence, but on whom a summons has been
properly served is entitled to a retrial, in the ordinary way, if that person can
prove that his absence and the fact that he could not inform the judge thereof
were due to reasons beyond his control.

Under a trial in absence the respect for the principle of due process
becomes a complex issue than can be thought, therefore the law and law

233



enforcement institutions should be careful in processing these cases.

Under this principle, the code sanctioned the guarantees related to
the defendant in absentia, starting with his notification, exhausting this legal
mean sanctioned by law.”> Following the trial in absentia in the code, the
legal remedy available to the defendants tried in absentia was sanctioned to
challenge the decision given against them, through review.” The deadline
for submitting the request in this case is set at 30 days from becoming
aware. Jurisdiction before the constitutional and legal changes belonged
toHigh Court,* while after the legal changes the High Court took over the
competencies of only a law court, consequently the reviewing jurisdiction
was removed by passing it to the ordinary courts.” The review envisages the
opening of court proceedings, thus making an exception and deviation in
some way from the principle of legal certainty.

The defendant sentenced due to a trial in absentia has the right to be
heard before the court and to ask taking evidences, which were not received
during the trial.

With the legal changes on August 2017, the preliminary hearing was
sanctioned, which is realized within a period of 30 days. Occurring in the
legal situation where the Preliminary Hearing is limited to 30 days versus
the suspension of the trial in absentia for 1 year, it was foreseen that the
preliminary hearing for the absentee trials would end and the absence would
be determined by the court adjudicating the case on the merits.

Such a provision restricted the defendant’s right to ask abbreviated
trial, as an exclusive right of the defendant which could not be exercised by
the defense if the defendant did not give this right to his lawyer. On the other
hand, the law when sanctioning the cases when the abbreviated trial can be
requested before the court hearing, didn’t foreseen the trial in absentia as one
of the legitimated cases.”

But with the changes that this provision undergoneon 2021, the
suspension of the trial is foreseen to be decided since in the preliminary phase

2 Articles 140,141

2 Article 450 Cases of Review “e ) when the person has been tried in absentia under Article
352 of this Code and requests a retrial of the case. The request is submitted within thirty
days from the date of notification. The request submitted within the deadline cannot be
rejected.”

24Code of Criminal Procedure, amended Article 332 et seq.

2 Article 453/1 “The request for review is reviewed by the court of first instance that rendered
the decision in the deliberation room, without the presence of the parties.”.

26 Article 403/1
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(article of 332 / a )" ,this change aims to guarantee the effective presence of
the defendant and for him to be able to present procedural requests such as
the abbreviated trial.

A important issues is the status will have the convict who requests
the retrial of the case, regarding this case the high court came out with a
unifying decision which stated that: “In case when the request of the convict
is accepted and the Criminal College of the High Court based on the
reviewing competence it has according to article 453 of the Criminal Code
opens the way for the judicial review process, the defendant will continue
to have the procedural status. of the convict. Acceptance of the request for
review does not entail the revocation of the sentence or the release of the
convict, but only the reopening of the trial for the purpose of clarifying new
circumstances in order for the court decision to respond to the truth..””
Based precisely on this unifying practice, the legislature with the changes
brought by the reform explicitly provided in the CPC the procedural position
of the convict requesting the review.” Despite the fact that the procedural
status of the convict does not change, the legislation aiming to protect the
convicted person who has asked for a revision, has foreseen the possibility
of suspending the execution of the sentence.* Such a legal provision should
have priority in the application of cases of trial in absentia, which constitute
one of the most justifying reasons that legitimize the application of this
provision. It is no coincidence that the legislature introduced this innovation
by walking in the same line with the guarantees and standards required by
the trial in absentia.

CONCLUSIONS

Regarding what we dealt with in the object of this paper, we must
emphasize that the trial in absentia requires great care in its application,

2"Law n0.41/2021 article 4 . ” When the defendant at large, despite the searches, according
to articles 140-142 of this Code, does not appear in the preliminary hearing and it turns
out that he has not been personally informed about the trial, the court decides according to
points 1, 2, 3 or 4 of article 352 of this Code .”

B www.gjvkataelarté.gov.al, decision no. 3, dated 08.07.2013

#Code of Criminal Procedure amended article 453/4 “Until the issuance of the decision
by the court of review, according to article456 of this Code, the convict retains the same
procedural position.

0 Article 454 “The court that accepts the request may decide to suspend the execution of
the sentence”
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otherwise it brings procedural consequences for the parties by nullifying
processes that contradict the legal provisions sanctioned by this trial.

Existence of presence in the process is a fundamental right sanctioned
in the ECHR as well as a constitutional right, the development of a process
in such conditions, constitutes an obligation for the state to provide effective
means for the defendant to undergo a due process of law. .

The provision of legal remedies and standards that guarantee the
right of the defendant to a due process of law is sanctioned through the legal
remedy of review by the Albanian legislator.

Based on the international practice where the minimum standards
of respect for the rights of the defendant are set, the member states in the
convention are obliged to respect these minimum standards, but are not
limited to be able to take measures that go beyond these standards. For
those adjudicated in absentia in the presence of a court-appointed defense or
chosen by family jurisprudence, he insists that the review must be complete
within the limits of a restitution in integrum, so the process to be proceeded
as it would be the first time, the evidence would be heard and given. the
possibility to oppose acts or to bring in new cases that arise during this
process, as well as to exercise all the rights provided by law. Of course, by
their nature, there are actions that cannot be repeated, but as far as possible,
the trial should take place from the beginning.

It is worth noting that the legislature took into account the problems
arising from the practice to guarantee the rights of persons tried in absentia
to request summary judgment, but not only, thus suspending the trial in the
preliminary hearing.

The whole judicial process should be conducted in such a way that it
respects the right of the convict to a fair legal process.
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Abstract: Ka shumn parkufizime tn konceptit tn diskriminimit, tn cilat
rrjedhin nga kandvashtrime tn ndryshme qn i atribuohen interpretimit tn tij.
Megjithatn, ajo 3ka i bashkon, ashtn fakti gn, nase flasim par diskriminim
nn burgje , gjithmonn gjejmn njn ‘dallim’ nn trajtimin e personave apo
subjekteve tn ndryshme, si sjellje negative nn shumican e rasteve, por edhe
pozitive, na raste i1 tjera. Ka shumn manyra me tn cilat njernzit mund tn
diskriminojna, disa mn pak tn dimshme, tn tjera shumn mn tepar. Shfagja
ma e spikatur e diskriminimit, e parn nn aspektin social, ashtn diskriminimi
i kryer nga anntarnt e njn grupi th njn shognarie tn caktuar, tn cilisuar si “mn
tn fortn” ndaj atij grupi, anatarat e tn cilnve cilisohen si “ma tn dobat” . Kjo
gjithashtu parfshin, trajtimin ma pak tn favorshaim tn grupit “mna tn dobat”
vetnm par shkak tn kntij cilnsimi, pavarnsisht aftisive apo arritjeve tu tyre.
Ligji Nr.10 221, datn 4.2.2010 “Par mbrojtjen nga diskriminimi” dhe ligji
Nr8328, datn 16.4.1998, i ndryshuar, “Pnr tn drejtat dhe trajtimin e tn
dnnuarve me burgim dhe tn paraburgosurve” garanton t drejtin e personave
par t’u trajtuar nn manyra tn barabartn nga ligji dhe par tn pasur dhe gnzuar
tn drejta dhe detyrime tn barabarta nn tn gjitha fushat e jetns, si dhe th mos
u diskriminuar par asnjn arsye dhe na asnjn mjedis.
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Hyrje

“Diskriminimi” éshté ¢do dallim, pérjashtim, kufizim apo preferencé,
bazuar né cilindo shkak t&€ pérmendur n€ nenin 1 t& kétij ligji', qé ka si géllim
apo pasojé pengesén apo bérjen e pamundur t€ ushtrimit n€ t& nj&jtén ményré
me té tjerét, t€ t€ drejtave e lirive themelore t€ njohura me Kushtetutén e
Republikés s€ Shqipéris€, me aktet ndérkombétare té ratifikuara nga
Republika e Shqipérisé, si dhe me ligjet né fuqi.

Né pérgjithési, diskriminim konsiderohet ¢do formé e dallimit,
pérjashtimit, kufizimit, ose preferencés, me géllim t€ mohimit ose refuzimit
té t& drejtave t& barabarta dhe mbrojtjes, si dhe paraget mohim t€ parimit té
barazis€ dhe fyerje ndaj dinjitetit njerézor.

Parimi sipas té cilit t€ gjitha geniet njerézore kané té drejta t€ barabarta
dhe duhet té trajtohen njésoj, paraqet bazén e kuptimit té t€ drejtave t€ njeriut
dhe rrjedh nga dinjiteti i barabarté njerézor i ¢do individi.

Njohja e dinjitetit t€ lindur dhe e t€ drejtave t& barabarta, ashtu si¢
¢shté deklaruar né Premabulén e Deklaratés Universale pér té Drejtat e
Njeriut?, té gjithé pjesétaréve té familjes njerézore, paraget shtyllén pér liri,
drejtési dhe page né boté.

«T¢€ gjitha géniet njerézore lindin té lira dhe t& barabarta nga
piképamja e dinjitetit dhe e t€ drejtave. Ato jané t€ pajisura me arsye dhe
ndérgjegje dhe duhet té veprojné njéra ndaj tjetrés né njé frymé véllazérie.»
— Neni 1 i Deklaratés Universale té t€ Drejtave t€ Njeriut.

Avokati i popullit mbi diskriminimin ns1 burgje

Avokati 1 Popullit ka shprehur shqgetésimin e tij lidhur me
mbipopullimin problematik né burgjet shqiptare, si njé gjéndje qé kércénon
té drejtat e njeriut dhe &shté dukshém njé diskriminim né burgje pasi mbi
popullimi éshté béré né ato geli t€ burgut ku persona té caktuar nuk kané
mundur t€ paguajni njx tarifn fikse nim dornn e policit tn burgut dhe kjo,
sipas tij, ashtim vetam nji pjesn e vogil e shkeljes si tir drejtave njernzore
nit Shqipri.

Par tin konkretizuar kirtn diskriminim i referohemi rastit ku Avokati

''Nr.10 221, daté 4.2.2010 “PER MBROJTJEN NGA DISKRIMINIMI”
2 https://www.ohchr.org/EN/UDHR/Documents/UDHR _ Translations/aln.pdf
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i Popullit rekomandon mbylljen e L.LE.V.P*. Krujn*, pasi nga nji inspektim
surpriz u konstatuan shkelje ti cilat cinojni randn jo vetnm tn drejtat
dhe liritn themelore tm njeriut, por edhe shkaktojni diskriminim mes ti
burgosurve.
Konkretisht :
* Infrastrukturm e degraduar e institucionit e shkaktuar nga mbipopullimi

i vazhdueshmm dhe mungesa e investimeve. Nuse ky burg e ka

kapacitetin 190 persona, ni momentin e inspektimit aty vuanin

dimnimin mbi 280 tin danuar.
 LE.V.P° Krujn funksionon si Institucion i Vesantn Shindetisor,

ndonsse nuk plotiison asnjn kriter apo standard pir tir funksionuar si i

tilli. Institucioni nshti i ndarn ni dy sektorit, A dhe B: nit sektorin A,

nut kundinrshtim me standardet ndirkombatare dhe ni shkelje flagrante

tn ligjit nr. 44/2012 “Pnr Shindetin Mendor™, ditnn e inspektimit
ndodheshin 183 persona me probleme tn shindetit mendor, piur

141 prej tn cilnve gjykatat kanm marrn vendim “mjekim i detyruar

ni nji institucion mjeknsor” ni bazxa tin nenit 46/2 tn Kodit Penal’,

ndnrsa par 60 persona gjykatat kansm caktuar masin shtringuese

“shtrim i parkohshiim nut nj institucion psikiatrik”. Mbajtja e kityre

kategorive ti personave nit I.E.V.P®. Kruji parbin shkelje ti ti drejtave

kushtetuese dhe ligjore ti tyre pasi vjen ni kundnrshtim me:

1. Nenin 14 tn Konventias Evropiane par tn Drejtat e Njeriut’, ku
parcaktohet se tn smmurit mendort nuk mund tin diskriminohen
par shkak tn statusit tn tyre si persona me probleme ti shindetit
mendor.

2. Nenin 15 t1 Kushtetutns'® snm Republikis sin Shqiparisa, ku
parashikohet se: 1. “Tu drejtat dhe liritn themelore tir njeriut jani ti
pandashme, ti patjetirsueshme e tin padhunueshme dhe gnndrojni
nit themel tn tn gjithn rendit juridik. 2. Organet e pushtetit publik,

3 Institucion i ekzekutimit t€ dénimeve penale
4 Avokati i Popullit, Rekomandimi nr. Dok. 201900826/2
5 Institucion i ekzekutimit t&€ dénimeve penale

6 https://shendetesia.gov.al/wp-content/uploads/2018/03/Ligji_Nr.44 2012 per_
shendetin_mendor.pdf

7 https://drejtesia.gov.al/wp-content/uploads/2017/11/Kodi_Penal-1.pdf

8 Institucion i ekzekutimit t& dénimeve penale

9 https://www.gjk.gov.al/web/konventa_evropiane per te drejtat e njeriut 2130.pdf
10 https://www.parlament.al/Files/sKuvendi/kushtetuta.pdf
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ni1 parmbushje tin detyrave ti tyre, duhet tin respektojni ti drejtat
dhe liritn themelore ti njeriut, si dhe ti kontribuojnu ni realizimin
e tyre”.

3. Nenin 28, pika 2 tx ligjit nr. 44/2012 “Par Shindetin Mendor™!!,
ku parcaktohet se “Trajtimi i personave ni institucionet mjekisore
tn posazme sshti 1 njijtn me trajtimin e pacientiive t tjerm me
srregullime tn shandetit mendor. Institucionet mjekmnsore ti
posazme, tin parcaktuara nur pikinn 1 tn kotij neni, jana pjesn e
sistemit shuindetnsor tin integruar. Munyrat dhe rregullat e ngritjes
dhe funksionimit ti kaityre institucioneve mjekisore tn posazme
dhe masat e sigurisi pir ruajtjen e tyre parcaktohen me VKM!2.”

Brenda dhomave viirehej prani e theksuar e lagnshtirns dhe e mykut, mure
t plasaritura dhe ti palyera, papastirti e theksuar dhe prani e dukshme e
insekteve, brejtiisve dhe zvarranikiive. Tir dinuarit gjendeshin kryesisht
to1 shtrirm, tn mbuluar me batanije ti grisura dhe tin palara, pa 3ar3afn, ti
veshur keqas, tir parruar e ti pagethur.

N dhoma me siparfage 12 metra katrorn strehohen 8 deri nur 10 persona
me mjekim tn detyruar apo tn dnnuar, ni kundnrshtim me standardet
minimale tim pranuara nga Kushilli i Evropiss, qu parcakton se 3do i
dnmnuar duhet tn ket 4-6 metra katrorn hapasirn nim dhomur.

Mungesa ¢ pajisjeve dhe orendive vihej re edhe nm kuzhinan e
institucionit, ku u konstatua se pajisjet e gatimit ishin tir vendosura ni
dysheme, nit shkelje dhe mosrespektim ti rregullave bazi ti higjiens.
Raportohet dhunu, torturn e keqtrajtime ni burgje, si dhe shkelje flagrante
ni trajtimin e personave me mjekim ti detyruar.

Avokati i Popullit thekson edhe faktin se nx kot LE.V.P."* ndodh shpesh
g policit ndihmojnu njnri-tjetrin par tit mbuluar veprimet e paligjshme
tn kolegnve.

Tn gjitha kato shkelje tir tir drejtave tin njeriut lidhen nin mumyrn tn

drejtpardrejtn me diskriminimin e tn dnmnuarve. Mbipopullimi i1 gelive ban
qut persona ti privilegjuar tin paguajni nian-dorst par tir siguruar kushte mi
ti favorshme : vendosja ni geli personale apo me nji ti burgosur tjetar. Kjo
bin g kita persona tir kent mur shuma siperfage banimi tir shfrytinzueshme

11

https://shendetesia.gov.al/wp-content/uploads/2018/03/Ligji_Nr.44 2012 per_

shendetin_mendor.pdf

12 Vendim té Késhillit t€ Ministrave

13 Institucion i ekzekutimit t&€ dénimeve penale
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sesa tir dinuarit e tjersr g detyrohen tir bashkirvuajnir me 7 apo 8 tin burgosur
nit tn njijtan geli. Nose ndodh g tir ankohesh pnr kit pabarazi, pnrves
se ankesa nuk merret parasysh, pritet edhe ndonjn hakmarrje ¢ mundshme
prej tn dimuarve tn privilegjuar apo edhe vete prij oficersve ti policisi ti
implikuar.

Shpesh hern ndodh qu tn dinnuarit e privilegjuar ti pajisen edhe me
veshmbathje ti pastra, 3ar3afn ti pastir, ushqim tn parzgjedhur, dhoma mu
tn mira, me myi shumi ndrizim, me dritare etj. Sa tn diskriminuar mund
te ndihan te burgosurit e tjern para kityre diferencimeve? Aq shumi, sa
edhe vetn Avokati i Popullit rekomandon mbylljen € menjimhershme ti kisaj
I.LE.V.P"-je.

Komiteti Shqiptar i Helsinkit mbi diskriminimin nJa burg

Diskriminimi nipnr bugje si pasoji e shklejes flagrante t i drejtave
tn njeriut nshtn konstatuar nia shumi raste edhe nga Komiteti Shqiptar 1
Helsinkit. Mut poshti po paragesim vetiam nji prej kityre shumi shkeljeve':

M 30 shtator 2017, gjatn njn kontrolli qir synonte gjetjen e sendeve
t1 ndaluara, rojet e burgut kishin hyrn ni gelini nr. 12 tn LE.V.P.! Peqin,
duke i1 karkuar tn burgosurit V.G. nise ai mbante ndonji send ti ndaluar.
Pas pergjigjes negative, V.G. pretendoi se ai ishte rrahur vazhdimisht me
shkopinj gome nga rojet e burgut.

Sipas deklaratis sm Komitetit ta Helsinkit'”:

“Eksperti mjeko-ligjor nn pnrbarje tn grupit tn KShH', pas
ekzaminimit fizik tm tnm dmnuarit konstatoi katnr ekimoza ni shpinin dhe
njir ni kimboin e djatht sipar gjurit me gjatisi nga 5-15 cm, si dhe njn
hematomur ni bark, majtas, me gjatnsi rreth 10 cm, me ngjyrn mavi dhe
tn kuqurremtn tn theksuar. Dmmtimet e musiparme ishin lehtasisht tin
dukshme dhe ti freskita. No datan 02.10.2017, ditin e hman, 1 donuari V.
G., deklaroi se nshti vizituar nga njn infermier nu spitalin e .LE.V.P."” Peqin.

14 Institucion i ekzekutimit t€ dénimeve penale

15 https://ahc.org.al/deklarate-per-shtyp-trajtim-cnjerezor-i-nje-te-denuari-ne-burgun-e-
peqinit/

16 Institucion i ekzekutimit t€ dénimeve penale

17 https://ahc.org.al/deklarate-per-shtyp-trajtim-cnjerezor-i-nje-te-denuari-ne-burgun-e-
peqinit/

18 Komitetit Shqiptar t€ Helsinkit

19 Institucion i ekzekutimit t€ dénimeve penale
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Grupi 1 KShH kqyri kartelian personale mjekisore tin tin dnmnuarit dhe Librin
e Sharbimit 24-ormsh tin urgjencas ku nuk figuronte asnjn e dhann lidhur
me vizitnn apo shenjat e dhunns. N takim me drejtuesin e [.LE.V.P. Peqin
muisuam se, pir kit ngjarje kishte patur dijeni shefi i regjimit tir brendshiim
t burgut ndnrsa vetn drejtuesi 1 I.LE.V.P Peqin nuk dinte gjin. Cdo punonjés
i LE.V.P Peqin qé ka marré dijeni pér kété ngjarje kishte detyrimin ligjor
té bénte menjéheré kallézim penal prané organeve kompetente. JIshtn tepnr
shqgetnsuese neglizhenca ndaj kisaj ngjarjeje tepnr flagrante nga personeli
g ka patur dijeni par tir”.

M 3 tetor, KShH-ja publikoi njm studim® tronditns lidhur me
zbatimin e Konventnis s1 Kombeve tn Bashkuara kundnr Torturns dhe
Trajtimit 3njernzor?!, konventn ni tn cilnn Shqipnria ban pjesa. Studimi
ashtn shumur kritik ndaj standardeve ligjore nim Shqipari sa 1 parket hetimit
dhe dimnimit ti torturss, si ni rastin € muIsiparm.

Ky studim v nir dukje disa mosparputhje mes Kodit Penal Shqiptar
dhe legjislacionit ndnrkombutar se 3farnm konsiderohet “tortur:’ ndaj gnnieve
njernzore.

Kodi Penal Shqiptar® njeh vetnm si “torture” dhunin e ushtruar
nga njn niapuns 1 shtetit dhe nuk parfshin torturnn e ushtruar nga qytetar
tn rregullt, edhe pse ka disa raste ti torturns nir mjedise kriminale. Si pur
shembull brenda nit burgje, vitet e fundit sishtx rritur numri i raportimeve pir
ushtrimin ¢ dhunns por edhe torturis. Neni 86 1 Kodit Penal mbi Torturnn
parfshin gjithashtu trajtimin 3njernzor dhe degradues, nene qu nuk zbatohen
kurrn nga gjyqgasori shqiptar. KShH?* konkludon se “ligjet ¢ brendshme nuk
janu ti pajtueshme dhe nuk sigurojni njim mbrojtje adekuate tir qytetarnve”
si3 parcaktohet nim Kushtetutn dhe nim Konventnn Ndnrkombutare par t
Drejtat e Njeriut.

“Praktikat e zbatuara nga organet e drejtésis€ nuk korrespondojné€ me
nevojén pér té goditur dhe parandaluar trajtimin ¢njerézor dhe degradues,
kushte n€ t€ cilat ky fenomen [tortura] €sht€ 1 pérhapur, vecanérisht né
mjediset ku trajtohen persona me liri t€ kufizuar [t€ tilla si burgje].>*”

20 https://ahc.org.al/wp-content/uploads/2016/12/Studimi_per Torturen - Komiteti
Shqiptar_i_Helsinkit.pdf

21 https://www.ohchr.org/EN/Professionallnterest/Pages/CAT.aspx

22 https://qbz.gov.al/preview/a2b117e6-69b2-4355-aa49-78967c3 1bf4d

23 Neni 86 Kodi Penal

24 Komitetit Shqiptar i Helsinkit

25 https://ahc.org.al/wp-content/uploads/2016/12/Studimi_per Torturen - Komiteti
Shqiptar i Helsinkit.pdf
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Me pak fjalg, raporti i Komiteti i Helsinkit tregon rrethanat e
mjerueshme dhe kushtet degraduese, né té€ cilat t€ burgosurit shqiptaré
kalojné€ dénimin e tyre. Ndérsa sistemi i drejtésisé nuk €shté né€ gjendje t’i
garantojé njé nga t€ drejtat themelore t€ njeriut, mbrojtjen nga keqtrajtimi
dhe tortura.

Diskriminimi gjatx punas sa ta danuarve brenda burgjeve.

T€ dénuarit me burgim dhe t€ paraburgosurit gqé punojné
diskriminohen. Ata nuk trajtohen njélloj me punonjésit né€ gjendje té lire.

Komiteti Shqiptar i Helsinkit®®, paralelisht me rrugén gjyqésore, ka
ndjekur n€ rrugé administrative ¢€shtjen e diskriminimit né trajtimin e té
dénuarve dhe té paraburgosurve né lidhje me t€ drejtat e tyre si punémarrés.
KShH apo organizma shtetéroré apo jo shtetéroré, t€ brendshém apo té
huaj, kané konstatuar se, pavarésisht numrit prej rreth 619%7 t€ burgosur qé
punojné, ata nuk trajtohen nga administrata e burgjeve njésoj si shtetasit e
tjer€ t€ punésuar né gjendje t€ liré, né pérputhje me legjislacionin e punés
apo té trajtimit t&€ personave té€ burgosur (pér té drejta si mbrojtja e shéndetit
dhe sigurisé né€ puné, kohézgjatja e punés, shpérblimi pér punén, ditét e
pushimit, etj).

Personat e burgosur qé punojné né puné t€ ndryshme brenda
organikés s€ burgut duhet t€ shpérblehen me pagé minimale, sipas kritereve
té pércaktuara me vendim t€ vecanté t€ Késhillit t€ Ministrave, pasi
konsiderohen “punémarrés” dhe duhet t€ trajtohen si té tillé.

Pavarésisht praktikave t€ ndryshme administrative dhe gjyqésore
lidhur me pérfitimin nga puna, ku ende njé€ pjesé e personave té dénuar qé
punojné né burgje shpérblehen me njé pagé mujore té papérfillshme, ndérsa
pjesa mé e madhe e t&€ dénuarve me burgim g€ punojné né puné té€ ndryshme
nit burgje parfitojnur ulje dimmimi rreth 3.9 ditn/par 3do muaj puni , asnjin
prej tyre nuk parfiton as pagesnm minimale dhe as mbrojtje shogurore si
punIMarrs.

Vonn na lnvizje nga KShH?® par kit problematikin shumivjesare,
Komisioneri par Mbrojtjen nga Diskriminimi njoftoi Vendimin nr. 100,
dt. 05.04.2018, nu tx cilin pranoi se tin dinuarit dhe tn paraburgosurit g
punojni ni sistemin e burgjeve janm diskriminuar drejtnpnrdrejtn nga
Drejtoria e Piirgjithshme e Burgjeve, par shkak ti gjendjes si tyre sociale si

26 si njé organizaté me anétarési dhe si njé subjekt jofitimprurés, jogeveritar dhe jopartiak.
27 http://www.ahc.org.al/
28 Komiteti shqiptar i Helsinkit
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ti dinuar, nit fushsin e puniisimit, ni raport me punonjisit e tjera ni gjendje
tn lirn. Naparmjet kitij vendimi, Komisioneri ka vendosur se DPB?,
Ministria e Drejtasisa dhe Kushilli 1 Ministrave duhet tin ndnrmarrin masat e
rekomanduara paraprakisht nga ky institucion, pir ndryshime dhe saktisime
ni lidhje me miratimin e projekt-VKM?’-sx1 si posazme, par kit qullim, si
dhe brenda 30 ditirve pritet g kitto institucione tin informojni Komisionerin
piir masat e ndinrmarra prej tyre.

Diskriminimi ni1 burgje para nga kandvashtrimi i
njJa personi ti burgosur

Gjati njn inspektimi nu terren ti kryer pak kohm mu parm, vumur re
shkelje flagrante tn ti drejtave ti njeriut niapar burgjet shqiptare, kryesisht
nit burgun e Peqinit. Konkretisht, moram nu intervisti tin burgosurin Dh.Xh.
i cili na tregoi pak nga parditshmurria e tij:

“Unu kiitu ndaj gelinia me 5 tin burgosur ti tjers ku hapasira personale
g ka secili nshtt mi pak se dy metra katrorsr®!. Qelia tons ka vetam nji
llampa par ndrizim, mungojni dritaret’’. Ndodh qu1 nga mbipopullimi, disa
prej tn dnmnuarve ti flenn edhe ni toki®, por unn fatmirnsisht jam i pajisur
me nji krevat dhe dyshek tn mirn. Shumi prej nesh kemi telefona celularm®
ku mund tm komunikojms edhe me tn afarmit. Unn kam njn problem
shuindetnsor, jam me nji veshku, tjetrnn e kam hequr. Par kit arsye kam
kirkuar ushqim tn vesante®, sipas direktivave tn mjekut specialist. Kjo
knrkesnm nuk mur nshtn plotiisuar me pretendimin se ushqimi 1 vesantr
ofrohet vetiim par tn dnnuarit diabetiki. Prandaj kirkova tn gatuaja vetn
nit dhomur*®, por parsiri kjo kiarkest m’u refuzua sepse ushqimet duhet ti
m’i sillnin tm afnrmit jashtn burgut dhe ata nuk kishin mundnsi financiare

29 Drejtoria e Pérgjithshme e Burgjeve
30 Vendim i K&shillit t&€ Ministrave
31 Neni 30/1 Rregullorja e Pérgjithshme e Burgjeve

32 Neni 24 ligji nr.8328, datm 16.4.1998, i ndryshuar, “Par tin drejtat dhe trajtimin e ti
dmuarve me burgim dhe tin paraburgosurve”

33 Neni 24 ligji nr.8328, datn 16.4.1998, i ndryshuar, “Pur tin drejtat dhe trajtimin e tin
dmuarve me burgim dhe ti paraburgosurve”

34 Neni 21/1 Rregullorja e Pergjithshme e Burgjeve

35 Neni 27 Ligji Nr.8328, datm 16.4.1998, i ndryshuar, “Pur tn drejtat dhe trajtimin e ti
dmuarve me burgim dhe ti paraburgosurve”

36 Neni 27 Ligji Nr.8328, datn 16.4.1998, i ndryshuar, “Par tn drejtat dhe trajtimin e tin
dnnuarve me burgim dhe ti paraburgosurve”
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par njn gjn tin tilln. Njmhern pata kriza nir veshka, karkova doktorin por
mut thann qu ishte fundjavi dhe mjeku ishte me leje*’. U detyrova durova
me dhimbje deri tn hinnn g u rikthye mjeku ni burg. Ketu, trajtimi sipas
ligjit tir cilin personeli duhet t’a ket detyrim, ata e kanm me dnshirn. Nase
i ofrohet gardianit dizka, ai rrespekton ligjin me parpikmuri. Nuse nuk i
ofrohet, atithers tix Lt nix mashirn ti fatit.

Ironia e fatit guindron se unx pesn vitet e para tin danimit i kam b
nuit Itali, nir burgun e Bergamos (Itali). Ta them hotel me pesn yje nshtn pak.
Atje kisha dhomu personale, e pajisur me dy shtretir, pasi supozohet qi
maksimumi i personave qia mund tia ndajni tin njnjtnn geli sshta dy. Qelinn
e kisha me kondicioner, televizor dhe banji personale. Tre hern ni ditir vinte
pastruesja qu pastronte, ushqimi na ofrohej ni 5 vakte, 3 kryesore dhe 2
zemra. Ushqimi ishte i personalizuar deri tek dmishirat personale qi mund ti
kishin tir dnnuarit, pale pastaj nise do kishim probleme shindetnsore. Atje
organizonim lojnra nga mux tn ndryshmet, qi nga kampionatet e futbollit
e basketbollit e deri tek ato tim shahut. Kiitu nin Peqin nuk kemi kushte tn
bijmur asgjin®®, edhe kur ajrosemi syt i mbajmut nga qgielli. Arsyeja ¢ vetme
pse erdha ni Shqipari ishte malli par familjarnt. Nise ata do ishin nu Itali
uni kurrn nuk kisha by knrkesn par tn ardhur kirtu.”

Kuto ishin vetim disa nga shkeljet e parditshme dhe tn parsaritura
t ligjit shqiptar nga personeli i burgjeve shqiptare. Ky rrifim tregon qartazi
diskriminimin qu ti burgosurit shqiptarn duhet tn durojni brenda burgjeve,
si dhe diferencin madhore me burgjet e shtetit fqinj si Italia.

Nju inspektim tn dytn e biamo nir burgun e tn miturve ku edhe aty
nuk mungon diskriminimi. i mituri R.S deklaron :

“Dallimin mes nesh kétu e béjné oficerét e policisé g€ punojné né
burg. Ata tregojné zero respekt pér té miturit € vijné rishtazi n€ burg, duke i
detyruar ata g€ té pastrojné tualetet e burgjeve qé né orét e para t&€ méngjesit
¢do dité. N& rast refuzimi, perdorej edhe dhuna. Ndé€rsa ata t& mitur qé kané
pérkrahje, trajtohen shumé mé miré. Kéta oficeré jo vetém 1 respektojné por
u plotésojné edhe nga kérkesat mé absurde, si¢ €shté pér shembull sigurimi
i lojés playstation brenda qgelis€”.

Kjo &shté njé sjelle e pa ligjshme nga punonjésit e burgjeve qé
pérfitojné nga trauma momentale qé jan€ duke kaluar t€ miturit dhe i b&jné
kéto veprime né ditén me diell, nén syrin e drejtoréve. NE kété rast, pérveg

37 Neni 33 Ligji Nr.8328, datn 16.4.1998, i1 ndryshuar, “Pur tn drejtat dhe trajtimin e ti
dimmuarve me burgim dhe ti paraburgosurve”

38 Neni 38 Ligji Nr.8328, datr 16.4.1998, i1 ndryshuar, “Pnr tn drejtat dhe trajtimin e ti
dmnuarve me burgim dhe tin paraburgosurve”
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shkeljes sé ligjit aktual né Shqipéri g€ mbron interesin mé t& larté t& t€ miturit,
ka edhe shkelje t€ réndé t€ Konventés Evropiane té t& Drejtave t€ Njeriut.

Arsyet e diskriminimit ne burg

Mg poshté po paragesim disa nga rastet apo arsyet se pse ndodh kaq
random diskriminimi n€ burgjet shqiptare :

1- Etiketimi si “i pambrojtur”.

Disa té burgosur raportuan se ishin keqtrajtuar ndérsa ishin né€ burg.
Rastet e shumta té keqtrajtimit raportojné t€ burgosurit e varfér dhe ata qé
nuk kishin familje, ose u perceptuan si t€ dobét ose té prekshém nga oficerét
e policis€ s€ burgjeve. Sipas kétyre t€ burgosurve, diskriminimi ndodh mé
shpesh pérmes poshtérimit dhe sjelljeve fyese. Heré pas here, keqtrajtimi
pérfshinte pérdorimin e forces, madje edhe éshté raportuar se disa oficeré
té policisé s€ burgut pérdorén forcén kundér t€ burgosurve ‘t€ pambrojtur’
(dmth. ata pa familje ose rrjete té tjera mbéshtetése) dhe kundér t€ miturve,
pér shembull, duke i detyruar t€ pastronin tualetet.

Kétu pérfshhet edhe rracizmi. Trajtimi ndaj t€ burgosurve romé
€shté shumé mé diskriminues sesa trajtimi i t€ dénuarve té tjeré. Perceptimi
se pérkatésia rracore t€ bén mé “t€ dobét” €shté ende shumé dominant né
mentalitetin e organikés s¢ brendshme té burgjeve shqiptare. Kjo mendési
ndikon drejtpérdrejt né trajtim cnjerézor, degradues dhe poshtérues ndaj
kétyre personave, qofté nga organika e burgut, qofté nga t€ burgosurit e tjeré.

2- Vizitat familjare.

Si3 parashikohet nga Rregullorja e Pargjithshme e Burgjeve,
tn burgosurit ni pargjithasi marrin vizita familjare njo herm nn javi. Nu
I.E.V.P** Vlorn vizitat zgjasin nji deri ni dy orn dhe ato zhvillohen ni njn
dhomu tn madhe. Ti burgosurit dhe anitarnt e familjes jann tn ndarm nga njn
xham me njn vrimu. Vizitat mbikqyren nga punonjas ti policisit sit burgut.
Nu LE.V.P¥ Tepelenu, vizitat zgjasin gjysmu ore dhe vizitort jans ti ndar
me shufra hekuri. Ka njn distanca tn konsiderueshme midis tin burgosurve
dhe vizitorave. Ni burgun e Shankollit vizitat zgjasin par 20 minuta. Zona
ashtn shumir e vognl dhe dhoma nshtn e mbushur me njernz. Par shkak tin
shufrave ti hekurit qir ndajnin vizitornt dhe tir burgosurit, disa tin burgosur
raportuan se refuzuan ti takoheshin me fimijint e tyre, nga frika se mund ti

39 Institucion i ekzekutimit t& dénimeve penale

40 Institucion i ekzekutimit t& dénimeve penale
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jetn traumatike par ta. N burgun e Beratit vizitat zhvillohen nit njn situatn
tn pakindshme ku tin burgosurit jani brenda njim dhome ndnrsa vizitort jani
jashtn ndnrtess, tin ndarn nga tin burgosurit nga nji dritare me vrima shumut
tn vogla. Vendi i takimit nyt burgun e Tropojis sishtin shumut i papnrshtatshiam
pasi ti burgosurit flasin me anutarnt e familjes s tyre parmes njin vrime ni
muret e oborrit ushtrimor.

3-Kushtet e burgjeve

Ligji : Sipas Rregullores si Pargjithshme tn Burgjeve®!, nju shtrat i
vesantit ashtir gjithnj i sigur